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“BLACK BEAUTY”... A COMPLETE CORPORATE OUTFIT 


in our SPACE SAVER "ALL-IN-ONE" BOOK 
and SLIP CASE 
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BLACK BEAUTY No. 70 | 7 


POCKET SEAL As described and illustrated 


IN. ZIPPER VINYL » with 50 sheets for Minutes and 
POUCH i> By-Laws 


BLACK BEAUTY No. 80 s] 8 i 


Same outfit but with Printed R 

Minutes and By-Laws i 

20 CERTIFICATES ® Additional Certificates 12 cents each. é 
BOUND WITH STUBS ® L 
IN SINGLE SECTION ; 
All items fit inside a rich, black vinyl ; 

CORPORATE RECORD BOOK; words : 

“Corporate Records” and the border are stamped in f 

gold on cover; Corporate name printed on gold insert i 

that slips into built-in acetate recess on spine of book. b 


Outfit then slips into a black vinyl Slip Case. 





| ALL ORDERS SHIPPED WITHIN 24 HOURS: Specially printed certificates require more time 





“THE SYNDICATE”... 


The only “ALL-IN-ONE” slot punched Rod Book outfit 


CORPORATE RECORD BOOK (illustrated) 5 
@ square, rod style posts @ extra large capacity 
@ corporate name printed on gold insert that slides 
into built-in acetate holder on spine of book 
@ Contains—20 Certificates, Minute and By-Law sheets, 
Stock Transfer sheets, celluloid tab Index . . . and 





POCKET SEAL—in our unique zipper, black vinyl pouch 
that snaps into recess inside of book’s cover 






CUT-AWAY SHOWS 
HOW POCKET SEAL 
POUCH SNAPS INTO 
A RECESS INSIDE 
COVER — — BOOK 
CLOSES NORMALLY 






SLIP CASE—black vinyl—entire outfit slips into slip case 








“THE SYNDICATE" No.90 576 
As described and illustrated, bound in 
black cloth, red back and corners; 
50 blank Minute and By-Law sheets. 


“THE SYNDICATE" No.95 5°77 


With printed Minutes and By-Laws. 





@ Additional Certificates 12 cents each. 





WHEN ORDERING 


More than 1 Class of Stock — Preferences — Special Clauses 





(Postage prepaid if remittance is sent with order) 3 
Preferences, Designations, Clauses, etc., under 200 words, printed on face of Print Corporate Name exactly as on Certificate of Incorporation. Give i 
certificates—40 Certificates, 1 or 2 classes of stock—certificates evenly divided STATE and YEAR of incorporation; No. of shares ......... Par 4 
among classes unless otherwise specified. Add $2.25 for each additional group Value $...... Capital Stock $.......+. It stock is without par 4 oan 
of 100 words or fraction thereof. value specify total amount of Shares ...... Is stock Full Paid and x 0th 
: Non-assessable?.... Certificates signed by President and...... ? } Se 
(Send Copy of Certificate of Incorporation) Add to price.............. $13.50 Fone : ns . ka Pr 
- . . iz oM 
Additional certificates 12c ea. Each addit. class of stock recited........ $ 2.25 Ask for catalog of outfits... $15. Ey Ver 
& 51.5€ 
Ch 
veel 
43 Park Place, New York 7, N. Y. j oth 
3 Co 
3037 a Po 
7 i 3AR 
i lin 
$ 






























ive 
ar 
par 
and 





NORRIE 9 geet oi 0 eh 


aged sg aR 


rn a ne 


hE nee INES 


oes 





April, 196] 











Table of Contents 


Timed Pveaieeat ae Wa naa nnn scsiccdj ns censctcctlennsonctnnseeenend ene 325 
i ee NE eS ae ME eee Me 326 




















American Bar Association—Scope, Objectives, Qualifications for Membership...... 327 
VOLUME 47 REET LAE LOTR LICE AED Pe Pe seers Meaeee nes EL 340 
No. 4 The Importance of Size Under the Federal Antitrust Laws.......................-..........-.-- 345 
Joseph E. Wyse 
The Status of the Federal Government Lawyer 
Is Important to the Entire Legal Profession _._.._.........--..---.-----2.--------e-eeneeeeeee 350 
Edwin S. Rockefeller 
identification __.__.._...... actsthieinesusastaieiiehcensibuphebddipauecnatieiaehdaiateLsindigeieimenadama aan 353 
Charles C. Arado 
| Teenie Wa aR ain cs niccicctnscaniicidcsasiiala niensesiccttbitcsncpasies achat ielia Gieialaacaie as akg 354 
Lois G. Forer 
The General Accounting Office: The Federal Government's Auditor.__...................-- 359 
| Eli Boer 
Hotel Announcement—1961 Annual Meeting..........................___.-. josieecepssccaindiaaaa 362 
Disbarments and Disciplinary Action: The Record for Five Years____.......................- 363 
Reginald Heber Smith 
Federal Administrative Law in the Decade of the Sixties (Part I1)..... eva NS ET 366 
Earl W. Kintner 
FU rrr oe Cn a stn ccsribicnininadccsccncchablng eanbiabcdaanaaeeetan ep cities 371 
Charles Pomeroy Collins 
New Officers and Governors Nominated by State Delegates......_____._..._............... 375 
TO ia ica steaks cksnddiicnaneccvssaeaaenseiamieaeseaeeae ae 377 
Cn ENTREE areinrorie yee ORG 378 
| | Mid-Central Regional Meeting Announcement.............- =n nen nnn n nee 379 
| 
| The Vestigial Justice of the Peace... ibaclaieiivacia ties  acoveskunihscahinbpenpanedpStiaineal 380 
| Ben W. Palmer 
renee commen - 7 Some Avuncular Words for Would-Be Lawyers.................... 386 
Sol M. Linowitz 
a 
A meric a nh The First Monument at Runnymede—The First Engraving...... 388 
Arnold C. Otto 
B a r An Afternoon in Congress.............................-.. iGiediael 389 
| Roy G. Fitzgerald 
A S Ss O Cc 1 a t 1 Oo n Proceedings of the 1961 Midyear Meeting of the 
} House of Delegates _........................-.-..-..--.. wis itelacageaee 
J OU R \ | i | Books for Lawyers ped oricanag 
A | 4 Review of Recent Supreme Court Decisions.................__.. ...413 
THe American Bar Association Journat is published aaa Rae in OI I cis indicts nccdgttigapgtbascenianae 417 
monthly by the AMERICAN Bar AssocrIaATIon at 1155 East 
0th Street, Chicago 37, Illinois. 
Second class postage paid at Chicago, Illinois. __ Cur Younger Lew yOrs 1... escevece-sesecsscccnsnnsenssecnbmness 421 
— pe ¥- 3 age Lang ag ® e yomr, bay 
OD S,. 9c. .s t Ss aw snoois, ° 4 
Members ot the ‘American. Law Student Association, | Tax Notes -..........-.-------------0-------neeneesenneeee eee nneecettnenenneentes 425 
31.50. 
Changes of address must reach the Journat office five Practicing Lawyer’s Guide to the Current Law Magazines.._.429 
veeks in advance of the next issue date. Be sure to give 
both old and new addresses. ae 
Copyright© 1961 by the Amertcan Bar ASSocIATION. | Association Calendar _................._._.. ss-nind canine 434 
PosrMastTEeR: Send notices by Form 3579 to AMERICAN 
seeeeeageem, 1155 East 60th Street, Chicago 37, 
111nois. 











April, 1961 °¢ Vol. 47 323 





HISTORY: 19 years of study. Substantial investment in location, equipment, library. EVIDENCE: Reports that large home, 
growing family and minimal professional standard of living are a concern. Still ahead—college costs, retirement, natural 
estate ambitions. SUMMATION: Must count on 15-20 peak years of income ($1/4 million plus) to pay off education, home; 
rear family; retire. All this while battling tough taxes— without the benefits of company paid life and disability insurance, 
pension plan. VERDICT: Learn about Mutual Benefit Life’s “Seven Significant Benefits”. Talk with a M.B.L. representa- 
tive. See how a built-for-you plan solves specific problems through unique disability clauses, unusually high cash and 
loan values, liberal survivor income options—and more. Write for exclusive report of insurance findings that covers a full 
range of typical requirements for attorneys. Ask for a copy of Consultant’s Report, on your professional letterhead. 


Those who plan ahead get ahead MUTUAL BENEFIT LIFE INSURANCE COMPANY, NEWARK, NEW JERSEY 
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The President's Page 


Whitney North Seymour 


First, I would like to welcome back 
to harness our well loved Editor-in- 
Chief of the Journal, Tap Gregory. 
Laid low by an evil virus since last 
spring, he has performed his duties at 
home with Spartan devotion. Mean- 
time Mrs. Child and the staff have been 
rocks, It was like old times to have him 
at the Midwinter Meeting, and his 
many friends will hope that he has 





We are happy to offer photo- 
graphic corroboration of the state- 
ments in President Seymour’s first 
paragraph. This picture shows a part 
of the Illinois delegation at the 
recent meeting of the House of 
Delegates. Shown (left to right) are 
Gerald C. Snyder, of Waukegan, 
Tappan Gregory and James P. 
Hume, of Chicago. 


wrestled the virus down until both its 
shoulders are touching ground for 
good. I am afraid we take the excel- 
lence of the Journal too much for 
granted. While an occasional vagary 
may set some members’ teeth on edge 
or expand the editor’s mailbag, it has 
a distinction among professional jour- 
nals which makes most of us very 
proud of it. Alternately breathing new 
life into the Shakespeare controversy 
and the debate over Connally, as well 
as many other features, it has some- 
thing for every taste. Those who look 
for more bread-and-butter pieces will 
find plenty in the excellent Practical 
Lawyer and in the continuing legal 
education program of the Bar which 
is developing well over the country al- 
though not yet as completely as it 
should. Not long ago I saw on the front 
of the St. Louis Public Library the 
fine legend: “Only through books can 
civilization become cumulative.” One 
can properly regard the Journal as a 
cousin of books in the profession’s 
quest for the cumulative. 

Let the 
general subject of bar associations. 
While there are 
reasons for joining the organized Bar 


me return once more to 


important, serious 
at all levels and a proper concept of 
professional duty indicates that it de- 
serves the support of every lawyer, we 
ought not to underestimate the sheer 
happiness that the relationship holds 
for us. The wonderful occasions when 
young and old lawyers get together and 
modestly exchange exaggerated stories 
of their many triumphs and occasional 
defeats, warm the heart. A special by- 
product of membership in the Ameti- 
can Bar Association is the rubbing of 
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elbows among lawyers from different 
parts of the country, with different 
practices, different accents and some- 
what different habits of thought. Yet 
the common denominator of profession- 
al standards, of devotion to professional 
etiquette and affection for the humor 
and traditions of the brotherhood, elides 
all differences and binds us together. 
This is the great quality of a diverse 
but closely knit national Bar and in my 
observation there is much more funda- 
mental similarity than relatively super- 
ficial difference. I don’t mean to dis- 
count the differences; they add flavor 
and interest. Indeed, here as elsewhere, 
we would certainly say “Vive la 
différence!” If we could find a way to 
tell those who have not yet joined us 
what rewards and satisfactions await 
them when they do, our membership 
problems would be over. 

The agreement on fundamentals by 
the Bar all over the country should be 
revealed again in the thousands of 
celebrations of Law Day, U.S.A., this 
year. Aided by fine materials cascad- 
ing from Don Hyndman’s office, they 
will all help to drive home to Ameri- 
cans our fundamental beliefs. They will 
emphasize in varying proportions both 
the need for respect for law and the 
vital differences between our system of 
liberty under law, with its recognition 
of the sanctity and dignity of each in- 
dividual human being, and the Com- 
munist system which glorifies the state 
and downgrades the individual to a 
mere mechanical and dispensable cog 
in the machine, The consensus of view 
in these important ceremonies will 
emphasize how closely the Bar stands 
together on the truly great issues. 
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Views of Our Readers 








= Members of our Association are invited to submit short communica- 
tions expressing their opinions, or giving information, as to any matter 
appearing in the Journal or otherwise, within the province of our 
Association. Statements which do not exceed 300 words will be most 
suitable. The Board of Editors reserves to itself the right to select the 
communications or excerpts therefrom which it will publish and to 
reject others. The Board is not responsible for matters stated or views 


expressed in any communication. 





Trial by Jury 
as at Common Law 

The New York Times for February 
16, 1961, carries a report of the James 
Madison lecture delivered by Mr. Jus- 
tice Brennan, which contains the para- 
graph: “Justice Brennan also cited 
dicta of the Supreme Court that the 
right to trial by jury is not binding 
on the states.” 

I gather that the Times reporter does 
not know the meaning of the word 
“dicta” and that the speaker depre- 
cated the Court’s decision that a civi- 
lized state can exist without trial by 
jury. 

Many interesting results would fol- 
low a holding that the Federal Bill of 
Rights requires the states to provide 
trial by jury as it existed at common 
law. Practically no state in the Union 
provides that kind of trial by jury be- 
cause most states do not permit the 
judge to comment on the weight of the 
evidence, and the Supreme Court has 
pointed out that the power of the judge 
to comment is as much a part of trial 
by jury as the requirement that the 
number of jurors be twelve and that 
their verdict be unanimous. Thousands 
of prisoners now languishing in state 
prisons did not enjoy the kind of trial 
by jury that is guaranteed in the Bill 
of Rights. The first consequence of the 
holding would be to release these pris- 
oners. This reduction of the prison 
population would save so much money 
that some states might be able to re- 
duce taxes. 

The state trial and appetlate judges 
who had willfully denied these persons 
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rights secured to them by the Constitu- 
tion would be guilty of a crime against 
the United States as defined in the 
leading case of Screws v. United States, 
325 U. S. 91. Since they would be con- 
fined in federal prisons, no financial 
burden would be placed on the states. 

These beneficial results might be off- 
set to some extent by reason of the 
fact that the Seventh Article of the Bill 
of Rights begins: “In suits at common 
law, where the value in controversy 
shall exceed twenty dollars, the right to 
trial by jury shall be preserved.” 

The consequences of requiring a 
twelve-man jury in the small claims 
courts throughout the states cannot be 
predicted with certainty. It would, of 
course, give employment to millions of 
jurors, but that would not be an un- 
mixed blessing, because it would be a 
violation of the Bill of Rights to select 
jurors exclusively from unemployed 
persons. Probably the most important 
consequence would be that small claims 
could not be collected by judicial proc- 
ess. Since underprivileged debtors 
would not have to pay their debts, they 
would have more money to spend, and 
that would stimulate the economy by 
increasing the sale of television sets. 

I suppose the James Madison Lec- 
ture was meant to praise the memory 
of James Madison. I hope this method 
of commemoration will not inspire the 
Mount Vernon Ladies’ Association to 
replace that antiquated dwelling with 
something that looks more like the 
Guggenheim Museum. 

Ratpu T. CAtTeRALL 


Richmond, Virginia 
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A Boost for 
Mr. Cerny’s Book 
Having just read the book, Court- 
room Know-How, by Joe H. Cerny, 
and being impressed with its value, 
perhaps you would deem a comment 
on it of sufficient interest to pass on 
to your readers, 
For me, the book is both instructive 
The 


achieved a remarkably good combina- 


and entertaining. author has 
tion of solid lore on the practice of 
law, born out of a native wisdom and 
practical experience, with enough lev- 
ity scattered along the way to brighten 
the journey. Mr. Cerny is to be com- 
plimented upon his perceptiveness and 
the industry to organize his material; 
and the talent to share his experience 
and wisdom with us so interestingly. 
J. ALLAN CROCKETT 


Supreme Court of Utah 
Salt Lake City, Utah 


World Court Needs 
W orld Law First 

Over the weekend I read an article 
in the December, 1960, issue by Harold 
A. Jones entitled “‘World Peace 
Through Law: the Bedrock of the 
Problem”. 

In my opinion, this is the most 
scholarly and common sense article I 
have read on the subject. When I filed 
my objections with the Senate against 
the repeal of the Connally Amendment, 
one of the things I said was that there 
is “no world law”. This, of course, 
was based on the statements made here 
at the Los Angeles Association’s An- 
nual Meeting in 1958. As a matter of 
fact, this lack of world law as I under- 
stand it, was the real cause of the 
creation of the special committee. 

If the members of the committee 
would read and study the article by 
Harold A. Jones and the article by 
Professor Louis B. Sohn in the Janu- 
ary, 1960, issue of the Journal at page 
23, I think they would stop their prop- 
aganda for the repeal of the Connally 
Amendment and it would cause them 
to go to work on the main problem of 
trying to create some world law for 
use by the world court. 

Grorce W. NILsson 
Los Angeles, California 
(Continued on page 332) 
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American Bar Association Journal 


the of ficial organ of the American Bar Association 


The objects of the American Bar Association, a voluntary 
association of lawyers of the United States, are to uphold 
and defend the Constitution of the United States and main- 
tain representative government; to advance the science of 
jurisprudence; to promote the administration of justice and 
the uniformity of legislation and of judicial decisions 
throughout the nation; to uphold the honor of the profes- 
sion of law; to apply its knowledge and experience in the 
field of the law to the promotion of the public good; to 
encourage cordial intercourse among the members of the 
American Bar; and to correlate and promote such activities 
of the bar organizations in the nation and in the respective 
states as are within these objects, in the interest of the legal 
profession and of the public. Through representation of 
state, territory and local bar associations in the House of 
Delegates of the Association, as well as large membership 
from the Bar of each state and territory, the Association 
endeavors to reflect, so far as possible, the objectives of the 
organized Bar of the United States. 


There are eighteen Sections for carrying on the work 
of the Association, each within the jurisdiction defined by 
its by-laws, as follows: Administrative Law; Antitrust 
Law; Bar Activities; Corporation, Banking and Business 
Law; Criminal Law: Family Law; Insurance, Negligence 
and Compensation Law; International and Comparative 
Law; Judicial Administration; Labor Relations Law; Legal 
Education and Admissions to the Bar; Mineral and Natural 
Resources Law; Municipal Law; Patent, Trademark and 
Copyright Law; Public Utility Law; Real Property, Probate 
and Trust Law; Taxation; and the Junior Bar Conference. 
Some issue special publications in their respective fields. 
Membership in the Junior Bar Conference is limited to 
members of the Association under the age of 36, who are 
automatically enrolled therein upon their election to mem- 
bership in the Association. All members of the Association 
are eligible for membership in any of the other Sections. 


Any person who has been duly admitted to the Bar of 


any state or territory of the United States and is of 
good moral character is eligible to membership in the 
Association on endorsement, nomination and election. Ap- 
plications for membership require the endorsement and 
nomination by a member of the Association in good stand- 
ing. All nominations made pursuant to these provisions are 
reported to the Board of Governors for election. The Board 
of Governors may make such investigation concerning the 
qualifications of an applicant as it shall deem necessary. 
Four negative votes in the Board of Governors prevent an 
applicant’s election. 

Dues are $20.00 a year, except that for the first two 
years after an applicant’s admission to the Bar, the dues 
are $5.00 per year, and for three years thereafter $10.00 per 
year, each of which includes the subscription price of the 
Journal. There are no additional dues for membership in 
the Junior Bar Conference or the Section of Legal Educa- 
tion and Admissions to the Bar. Dues for the other Sections 
are as follows: Administrative Law, $5.00; Antitrust Law, 
$5.00: Bar Activities, $2.00; Corporation, Banking and 
Business Law, $5.00; Criminal Law, $2.00; Family Law, 
$5.00; Insurance, Negligence and Compensation Law, 
$5.00; International and Comparative Law, $5.00; Judicial 
$3.00; Labor Relations Law, $6.00; 
Mineral and Natural Resources Law, $7.00; Municipal 
Law, $5.00; Patent, Trademark and Copyright Law, $5.00; 
Public Utility Law, $5.00; Real Property, Probate and Trust 
Law, $5.00; Taxation, $8.00. 


Administration, 


Blank forms of proposal for membership may be ob- 
tained from the Association offices at 1155 East 60th Street, 
Chicago 37, Illinois. An application for membership should 
be accompanied by a check for dues in the appropriate 
amount as follows: $20.00 for lawyers first admitted to the 
Bar in 1955 or before; $10.00 for lawyers admitted in 1956, 
1957 and 1958; and $5.00 for lawyers admitted in 1959 


or later. 


Manuscripts for the Journal 
® The Journal is glad to receive from its readers any manuscript, material or suggestions of items for publica- 
tion. With our limited space, we can publish only a few of those submitted, but every article we receive is con- 
sidered carefully by members of the Board of Editors. Articles in excess of 3000 words, including footnotes, cannot 
ordinarily be published. 

Manuscripts submitted must be typewritten originals (not carbon copies) and must be double or triple spaced, 
including footnotes and any quoted matter. The Board of Editors will be forced to return unread any manuscript 
that does not meet these requirements. 

Manuscripts are submitted at the sender’s risk and the Board assumes no responsibility for the return of ma- 
terial. Material accepted for publication becomes the property of the American Bar Association. No compensation 
is made for articles published and no article will be considered which has been accepted or published by any 
other publication. 


April, 1961 Vol. 47 327 





American HEADQUARTERS OFFICE: 


Bar Association 
WASHINGTON OFFICE: 


1155 EAST 60th STREET, CHICAGO 37, ILLINOIS 
Telephone: HYde Park 3-0533 


1120 CONNECTICUT AVENUE, N.W., WASHINGTON 6, D. C. 
Telephone: FEderal 7-8266 


Officers and Board of Governors 1960-61 


President WHITNEY NORTH SEYMOUR, 120 Broadway, New York 5, New York 
President-Elect JOHN C. SATTERFIELD, Box 466, Yazoo City, Mississippi 


Chairman, House of Delegates OSMER C., FITTS, 16 High Street, Brattleboro, Vermont 


Secretary JOSEPH D. CALHOUN, 218 West Front Street, Media, Pennsy!vania 


Treasurer GLENN M. COULTER, Ford Building, Detroit 26, Michigan 


Executive Director JOSEPH D. STECHER, 1155 East 60th Street, Chicago 37, Illinois 
Assistant Secretary RICHARD H. BOWERMAN, 205 Church Street, Box 1936, New Haven 9, Connecticut 


The President, 

The President-Elect, 

The Chairman of the House of Delegates, 
The Secretary, 


The Treasurer, 


Joun D. Ranpatt, Last Retiring President, 10 First Avenue East, Cedar Rapids, lowa 


Tappan Grecory, Editor-in-Chief, American Bar Association Journal, 105 South LaSalle Street, Chicago 3, Illinois 


Davw A. Nicuots, Depositors Trust Building, 
Camden, Maine 

Cuarves W. Petrencitt, Box 1250, Greenwich, 
Connecticut 

Rosert K. Bett, 801 Asbury Avenue, Ocean 
City, New Jersey 

Ecsert L. Haywoop, 111 Corcoran Street, Dur- 
ham, North Carolina 

E. Drxte Beces, Brent Annex, Box 1030, Pensa- 
cola, Florida 


First Circuit 
Second Circuit 
Third Circuit 
Fourth Circuit* 


Fifth Circuit 


Sixth Circuit 
Seventh Circuit 
Eighth Circuit 
Ninth Circuit 


Tenth Circuit 


Epwarp W. Kuun, Box 
Tennessee 

BenJAMIN WHAM, 231 South LaSalle 
Chicago 4, Illinois 

Donato D. Harries, 1200 Alworth Building, 
Duluth 2, Minnesota 

Watter E. Craic, First National Bank Building, 
Phoenix, Arizona 

Epwarp E. Murane, Wyoming Bank Building, 
Casper, Wyoming 


123, Memphis 1, 


Street, 


*The District of Columbia is considered a part of the Fourth Circuit for the purposes of the Board of Governors. 


Board of Editors, American Bar Association Journal, listed on page 378. 


Advisory Board of the Journal 


DOUGLAS ARANT, Birmingham 

R. E. ROBERTSON, Juneau 
DEVENS GUST, Phoenix 

EDWARD L. WRIGHT, Little Rock 
JAMES E. BRENNER, Stanford 
EDWARD G. KNOWLES, Denver 
WESLEY A. STURGES, New Haven 
JOHN BIGGS, JR., Wilmington 

H. CECIL KILPATRICK, Washington 
JOHN M. ALLISON, Tampa 
CHARLES J. BLOCH. Macon 

J. GARNER ANTHONY, Honolulu 
(Vacancy) 

JAMES P. HUME, Chicago 
RICHARD P. TINKHAM, Hammond 
THOMAS B. ROBERTS, Des Moines 
W. D. P. CAREY, Hutchinson 
ROBERT P. HOBSON, Louisville 
LeDOUX R. PROVOSTY, Alexandria 
DAVID A. NICHOLS, Camden 
EMORY H. NILES, Baltimore 
FRANK W. GRINNELL, Boston 
WILLIAM T. GOSSETT, Dearborn 
EDWARD A. DANFORTH, Minneapolis 
GIBSON B. WITHERSPOON, Meridian 
JACOB M. LASHLY, St. Louis 


Alabama 
Alaska 
Arizona 
Arkansas 
California 
Colorado 
Connecticut 
Delaware 
Dist. of Columbia 
Florida 
Georgia 
Hawaii 
Idaho 
Tllinois 
Indiana 
Towa 
Kansas 
Kentucky 
Louisiana 
Maine 
Maryland 
Massachusetts 
Michigan 
Minnesota 
Mississippi 
Missouri 


328 


American Bar Association Journal 


Montana 
Nebraska 
Nevada 

New Hampshire 
New Jersey 
New Mexico 
New York 
North Carolina 
North Dakota 
Ohio 
Oklahoma 
Oregon 
Pennsylvania 
Rhode Island 
South Carolina 
South Dakota 
Tennessee 
Texas 

Utah 

Vermont 
Virginia 
Washington 
West Virginia 
Wisconsin 
Wyoming 


EARLE N. GENZBERGER, Butte 
ROBERT G. SIMMONS, Lincoln 

JOHN W. BONNER, Las Vegas 
WILLOUGHBY A. COLBY, Concord 
NICHOLAS CONOVER ENGLISH, JR., Newark 
CHARLES F. MALONE. Roswell 
ROBERT M. BENJAMIN, New York 
FRANCIS E. WINSLOW, Rocky Mount 
FLOYD B. SPERRY, Golden Valley 
RALPH WILKINS, Columbus 

ALFRED P. MURRAH, Oklahoma City 
JAMES C. DEZENDORF, Portland 

C. BREWSTER RHOADS, Philadelphia 
HENRY C. HART, Providence 
DOUGLAS McKAY, Columbia 

ALAN L. AUSTIN, Watertown 
WALTER P. ARMSTRONG, JR., Memphis 
HAROLD A. BATEMAN, Dallas 
FRANKLIN RITER, Salt Lake City 
JOHN D. CARBINE, Rutland 

T. MUNFORD BOYD, Charlottesville 
CHARLES H. PAUL, Seattle 

ROLLA D. CAMPBELL, Huntington 
CARL B. RIX, Milwaukee 

EDWARD T. LAZEAR, Cheyenne 






















irk 











lf Employee-Benefit Problems 
like These Come Your Way... 


[_] ,Preparing reports, meeting disclosure requirements for wel- 
fare and pension plans 


[_]j Helping figure costs, set up, etc., for company pension and 
profit-sharing plans 


[_] Planning executive compensation arrangements 
[_] Working owt pension plans to save taxes for individuals 
[_] Integrating pension plans with social security 
[_] Qualifying plans for federal tax exemption 


[_] Operating, administering employee-benefit programs 
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Fast, regular GUIDE REPORTS rush 
to subscribers details and full explana- 
tions of every change in employee benefit 
rules and requirements. 

Full reporting covers every new devel- 
opment affecting federal and state income 
tax and welfare and pension plan disclo- 





















Mail this coupon today 
for your free copy of 
“IN REVIEW” 
the quick-reading 
summary of highlights 
of new happenings. 
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... then you need the full-scale, continuing help of 


CCH’s PENSION PLAN GUIDE! 


The GUIDE provides practical assistance for the quick, effec- 
tive handling of these and other problems affecting pension, 
profit-sharing and other employee benefit plans—with empha- 
sis always on sound, tax-saving solutions. 








COMMERCE. CLEARING, HOUSE... INC.. 
‘ SAA emnnn een? Aetna nasnnnnanaet Sanaa 


425 13TH STREET. N.W. 








sure requirements, reporting and record- 
keeping; integration of plans with social 
security; qualifying plans for federal tax 
exemption; status of plans under current 
labor rules; plan drafting, administration 
and operation; investment of pension 
funds; and the like. 


% aati an eR a Miah re eS Sia ef PORES SS ‘e 
| COMMERCE CLEARING HOUSE, Inc. AB-461 | 
| 4025 W. Peterson Ave., Chicago 46, Ill. | 
| Send us at once our free copy of “In Review.” Also send further I 
details about PENSION PLAN GUIDE. No obligation, of course. 
| 
| Name.occccccscccccccceressereessesessseseeeesseesess | 
I | 
| Firs ccccccccccccccccccccccesesccecesoecsoseeseeeeeseoe | 
| 
AddretSccccccccccccccccccccsescccccceccscesesceseesoes I 
| | 
|] Cityeccecececcccceeeseeeenees Zone. ++ State. scccesees | 
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ON THE MOVE 


Today, every minute counts. 
More are needed for creative 
pechies solving ct possible 
only when. your. research 
oe is slashed toa minimum. 
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Because the practice of law 
is the study of change 


“Important principles may and must be flexible” 
—so stated Abraham Lincoln in his last public 
address. It is this historic flexibility of law which 
forces on the legal profession an overwhelming 
burden of study. 


The study of changes and a knowledge of the 
latest decisions are especially important to the 
astute practice of law today. To keep you fully 
informed every week of the latest changes in law 
is the purpose of LAW WEEK. 


New and significant developments are sum- 
marized in LAW WEEK in an orderly manner by 
experienced lawyer-editors. Whether it be a federal 
or state court decision, a federal agency ruling, or 
a new national statute, the information you need 
is promptly reported and topically arranged for 
instant reference. 


Law Week brings you accurate digests of 
decisions which upset old precedents or establish 


new principles of law. The speed with which it 
brings you pertinent developments distinguishes 
Law WEEK from ordinary reporters. 


Supreme Court Opinions are reproduced photo- 
graphically in their entirety and are mailed the 
day they are handed down (Mondays). Supreme 
Court Orders, Journal, Docket, and Arguments 
are also supplied. 


Save time and effort by having LAW WEEK at 
hand. The topical index takes you right to the 
facts you want. If you should require the full text 
of any opinion or regulation, we will gladly lend 
it to you without charge. With every issue of LAw 
WEEK, you also receive a Summary & Analysis, a 
5-minute review of the week’s most important 
developments. 


YOU CAN NOW GET 3 MONTHS OF LAW WEEK FOR ONLY 
$13, ONE-HALF THE REGULAR RATE. NO OBLIGATION TO 
CONTINUE AFTER THIS TRIAL PERIOD. WRITE US TODAY. 


The Bureau of National Affairs, Inc. 


BNA 


WASHINGTON 


Dept. 598 - 1231 24th Street, N.W. « Washington 7, D.C. 
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| 
COULDN'T 
WORK 
WITHOUT 
+ 


“For years I ran my law office on notes 
jotted on anything handy . memo pads, 
date books, file covers, the backs of envel- 
opes—whatever I could grab in a hurry. 
When my reminders were lost or de- 
stroyed, I had no record of what I'd done 
or hadn’t done. And I hardly ever had an 
accurate record of the time I'd spent on 
each job. 

Then I ran across the LAWYER’S DAY a 
fellow lawyer was using. It looked good to 
me. So I took them up on their free trial 
offer. 
That was seven years ago. Now I have a 
permanent record of sr reminder, its 
performance or non- a ormance—and, 
most important, a complete record for bill- 
ing purposes of every legal service per- 
formed. 
Today I consider my LAWYER'S DAY the 
most useful tool in the practice of law. I 
know I couldn't work without it.” 

A Lawyer’s Day Subscriber 


YOU TOO CAN INCREASE YOUR 
EFFICIENCY . . . IMPROVE EARNINGS... 
WITH 


LAWYER'S DAY 
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2 PAGES FOR EACH DAY! 

The reminder-appointment-time record book 
that helps you use your time most profitably! 
Use as: 

© A dail appointment book 

@ A “tickler” reminder system 

® A daily, weekly and monthly work planner 

© A time record 

© A diary and permanent record of all activi- 
ties and work done 


FREE TRIAL OFFER ! 


DAY-TIMERS 
Dept. BJ-4, Allentown, Pa. 


Send me LAWYER'S DAY and materials 
checked below. If not satisfied, | may re- 
turn in 10 days for full refund. 

SR. SIZE JR. SIZE 
Br x I BIA" x 51/2" 


$8.50 [ $7.60 5 
80e 750 


amo. a mo. 





Available in 2 sizes 
FULL YEAR'S PAGES 
Jan. thru Dec., 1961 


MONTHLY PAGES 
balance 1961 eat 


7-RING FULL YEAR BINDER $3.95 [] $3.75 [] 
NEW CASE MEMO with 100 @ 500 @ 


TIME-DOLLAR LEDGER 
$2.50 2 $9.75 0 


SHEET ON REVERSE 
SIDE (8Y2" x 11") 

if you are away from your desk frequently, you 
will oon to see our newest ‘“‘baby’’—the POCKET 
DAY-TIMER. Check here () for literature and 
samples. 


Postage will be paid if check accompanies order. 


heck encl. [1 Bill me 2 4/61 

















THE ANTI-TRUST LAWS OF THE U. 5. 
By Harry Aubrey Toulmin, Jr. 


All of the law on the subject. A compre- 
hensive and carefully reasoned treatise 
which will no doubt remain the standard 
text u the subject for many years to 
come. The author has reconsidered certain 
basic underlying principles in this impor- 
tant field of law which have perhaps too 
long been taken for granted. He has un- 
dertaken to review all the material from 
the beginning, and has organized and com- 
pressed it into a simplified and clarified 
my en keyed to the recent Supreme 

ourt decisions and kept right up to date. 
Seven commnes, including 1961 Supple- 
ment: $150. 


CLARK ON RECEIVERS 
Third Edition 
By Ralph Ewing Clark 


Every type of receivership is discussed 
Corporation receiverships, partnership re- 
ceiverships, railroad receiverships, receiv- 
ers in bankruptcy, co-tenancy receiver- 
ships, foreign and ancillary receiverships. 
The work includes a very complete com- 
pilation of forms in actual receivership 
cases. They indicate in detail the pleadings 
and court orders which have successfully 
accomplished the end sought by the prac- 
titioner. The federal reorganization acts 
are based upon the practice and procedure 
of equity receiverships. Therefore, a 
knowledge of the usages and rules of 
equity governing equity receiverships as 
set out in Clark, is necessary to process a 
reorganization case through the bank- 
ruptcy courts. Four volumes: $87.50. 





THE W. H. ANDERSON COMPANY 
646 Main Street, Cincinnati 1, Ohio 
| am interested in: 
}) CLARK ON RECEIVERS 
-) TOULMIN'S ANTI-TRUST LAWS 
Please send books for examination 
Please send further information 


NAME - 


ADDRESS 
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(Continued from page 326) 


The General Welfare 
Clause Again 

That our Constitution should be con- 
strued to defeat the general welfare of 
the people is to be deplored in the light 
of the source material which is avail- 
able for arriving at its true meaning. 
Mr. Nilsson’s article in the January 
issue of the Journal should persuade 
many that those who avail themselves 
of these sources cannot inadvertently 
construe Article I, Section 8, Clause | 
to be a grant of general welfare power. 

Lawyers are perhaps best qualified 
to construe the supreme law of the 
land. They are certainly under the 
greatest obligation to see to it that 
the Constitution be changed to meet the 
ends sought rather than accede to this 
usurpation of power now daily facing 
each of us. A feeling of abhorrence 
should surround those guardians of the 
law who persist in explaining away the 
rights reserved to the people. 

Epwarp F. L. BRUEN 

New York, New York 


Liked Article 
by Mr. Nilsson 

The very excellent article by Mr. 
Nilsson in the January Journal seems, 
to me, to have only one flaw. The au- 
thor appears to assume, on page 46, 
that the advocates of unlimited power 
in the Federal Government argue their 
As far 


as I am concerned, there is plenty of 


position “in good conscience” 
evidence that those advocates know 
very well that they are buying the 
people’s votes with their own money, 
and that the objective of such politi- 
cians is to perpetuate themselves in 
power, 

Did not somebody close to the “New 
Deal” some years ago quote Harry 
Hopkins as subscribing to the philos- 
ophy of “tax and tax and tax, spend 
and spend and spend, elect and elect 
and elect”? I may not have the quote 
verbatim, but perhaps one or more 
of the Journal’s readers can give 
me the exact words and the source. 
Surely such cynicism cannot be cred- 
ited with having a “good conscience” 


(Continued on page 336) 





No expensive 
copying paper needed 


That's right—witha 
XeroX® 914 Copier, you 
can make copies on or- 
dinary paper (plain or 
colored) or selected off- 
set masters. Push a but- 
ton—copies flow! Each 
copy an exact copy of 
the original—correct and 
legally acceptable. 








now anyone 


can make 


perfect copies 


Up to 7 copies 
per minute! 


The new XeroX 914 Cop- 
ier adds near-magic 
speed to fine quality of 
reproduction. Yet sup- 
plies cost only about l¢ 
per copy (there are no 
wet chemicals, and no 
waste). Think of the 
savings—in copying time 
and in paperwork costs! 





...on ordinary 
paper.c. os 


How law firms 
use the 914 


Extra copies of leases, 
deeds, contracts, mort- 
gages, complaints, and 
other documents made 
on a XeroX 914 Copier 
lessen the work-load in 
the law office, preserve 
the confidential nature 
of the client's personal 
affairs. 


ee lone 





If you spend $50 
or more per month 


for office copying sup- 
plies, you can afford to 
modernize your copying 
methods, save hours of 
labor and obtain copies 
of extra-ordinary quality. 
Write for booklet. HA- 
LOID XEROX INC., DEPT, 
9X-504, ROCHESTER 3, 
NEW YORK, 


914 


OFFICE COPIER 
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WHEN YOUR CLIENT 
NEEDS MONEY 


One of the problems frequently faced by the attorney 
is to offer counsel in arranging financing services for 
a client. If you are in this position, we may be able to 
offer a very favorable solution. 

Commercial Factors offers a wide range of credit 
and financial services, including old-line factoring, 
non-notification factoring and accounts receivable 
financing. Supplementing these forms of financing, 
we make funds available to our clients on a secured 
or unsecured basis to support inventory, for machin- 
ery purchases, plant expansion programs, mergers, 
acquisitions, etc. 

We would be pleased to discuss these services 
with you in confidence. In the meantime may we 
suggest that you send for copies of our booklets de- 
scribing various facets of our services. They are 
available, in limited quantities, without charge. 


*‘Modern Factoring and How 
It Meets Today’s New Finan- 
cial Requirements.” This analy- 
sis, reprinted from the American 
Bar Association Journal, discusses 
the subject of financial services from 
the attorney’s point of view. 


“The Business Growth Plan.” 
A 16-page booklet designed for dis- 
tribution to your clients. It describes 
in non-technical language how fac- 
toring provides five major require- 
ments for sound and profitable 
business growth. 


**Accounts Receivable Financ- 
ing.’’ A brief booklet describing 
a practical method of supplying 
working funds for business, on a 
continuing basis, without the need 
for periodic loan renewals. 


For free copies please address your request, 
specifying publications and quantities desired, 


to Mr, Walter M. Kelly, President. 


Commercial Factors Corporation 
One Park Avenue « New York 16, N. Y. 
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C T’s free information on statutory costs 
and requirements governing corporation 
filings will make your job of preparing 
papers easier. No less helpful are CT serv- 
ices in effecting corporation filings in any 
state or Canadian province. 

As always, of course, CT information 
and corporate filing services are for 
lawyers on/y. The nearest CT office will 
give you full details without obligation of 
any kind. 





Er SvSTEM | 
The Corporation Te oe 
CT Corparation System 


d Companies 





ompany 


and Associ 


Albany 10 
Atlanta 3 


4 S. Hawk Street 

Healey Building 
Baltimore 2.... 10 Light Street 
Boston 9....10 Post Office Square 
Buffalo3. Ellicott Square Building 


608 Fannin St. 

my 2 City 2 15 Exchange Place 
Los Angeles 13 510 S. Spring St. 
Minneapolis1,Midland BankBldg. 
New York 5... 120 Broadway 


Chicago 4..208 S. La Salle Street 

pS ae mew Fy Carew Tower 
Cleveland 14.... Union Com. Bldg. 

— RepubiicN at’1Bank Bide. 

1700 Broadway 

6 Dime Building 

nay ee 30 Dover Green 


Philadelphia 9..123 So. Broad St. 
Pittsburgh 22 Oliver Building 


1218 Third Ave. 
St. Louis 2.314 North Broadway 
Washington 4... Munsey Building 
Wilmington 99.100 West 10th St. 
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COUPON 
TODAY! 
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gave me the key to more 
profitable practice 
management 


An accurate spate of 
your practice! 
Organizes your productive 
time for higher earnings! 

@ Ideal for cost-analysis! 


DAILY LOG Practice Management Record Forms act as ‘head- 
quarters’ for all data necessary to plan your work more efficiently 
— help you get things done on time — keep your practice on a 
smooth running basis day after day. You and your secretary will 
have a ‘“‘standard practice” on all essential data — charges, 
receipts, payroll, listing of business. Adaptable to any practice — 
pays for itself in billings normally forgotten. 

Prices: Complete set of forms for one year 

Forms bound in top quality 3-ring binder 

Pro-rata price, 60c per month for balance 

of year. Satisfaction guaranteed. 


Y . 2 2 ff 8S Oe Ue Oe SS Ste 


THE COLWELL COMPANY 


250 University Ave., Champaign, Illinois 


MAIL 


Please send me FREE sample pages and literature on 
the Colwell Daily Log for Lawyers. 


NAME 
ADDRESS__ 
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PIONEER 


of 


Lawyers 


Professional 


Liability 





Insurance 


Since July 1, 1945, thousands of poli- 


cies protecting many of the country’s 
leading lawyers and law firms have 
been written by this Company. For 
claim and underwriting know-how 
based on more than a generation of 
experience, consult your local agent. 
Professional protection with New 
Amsterdam means a personal, pri- 
vate, confidential relationship. 


New Gtinsitarpetin 


(Gaseinee Commie? 


227 ST. PAUL ST. 


BALTIMORE 3, MD. 

















from Columbia University Press 


RACE RELATIONS 
AND AMERICAN LAW 


By Jack Greenberg. A valuable analysis of what the 


law has done and can do to affect race relations. The 


author describes the legal doctrines governing race 


relations in public accommodations, employment, 


criminal law, domestic relations, and the armed forces. 


“Mr. Greenberg surveys in a penetrating, meticulous, 


and comprehensive manner the immense complex of 


race relations and their legal implications.”—New York 


Law Forum. 


lawyer or layman, 


“A primary legal reference for anyone, 
I y leg ) 


concerned with race discrimina- 


tion. . .”— The Reporter. 


Price: $10.00 





NAME 


Please send me 


To: Columbia University Press 
2960 Broadway, New York 27, N.Y. 


copies of RACE RELATIONS 
AND AMERICAN LAW, by Jack Greenberg. 
Price: $10.00 per copy. 





ADDRESS 
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[) Payment enclosed. 
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[) Bill me. 

















PERSONAL INJURY ATTORNEYS 
EVERYWHERE RELY ON 








































More than 40 years of 
experience have told 
trial attorneys that... 


Negligence Compensation 
Cases Annotated 


Bealiac met 1 a1 3-5 



























helps them win personal injury cases 


It will pay you to own this classic set because . . . 


NCCA IS A WINNER. Your personal injury cases are won by 
citing as precedents cases which have as nearly identical facts as 
possible to those in the case you are arguing. 


NCCA through its Common-Sense Index is the BEST way of 
finding such parallel cases. 


NCCA HAS COMPLETE COVERAGE. Covers the entire field 
of modern negligence and compensation law. The annotations 
are complete! 


EASY TO USE. By using NCCA’s famous Common-Sense In- 
dex you can pinpoint in a second available current material on 
any particular phase of personal injury law. 


A REAL TIME AND MONEY SAVER. Directs you instantly 
to cases exactly in point to the case at hand saving you much 
time and money in making an extensive search. 


Published by CALLAGHAN & COMPANY 
6141 North Cicero Avenue + Chicago 46, Illinois 
One of the Nation’s Oldest Law Book Publishers 


Mail Coupon Today! 
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' NEGLIGENCE COMPENSATION CASES ANNOTATED, 1 
1 Third Series | 
1 ' 
1 ' 
1 NAME ' 
i | 
| . 
4 ADDRESS. ROOM NO 1 
1 ' 
| ' 
1 CITY. ZONE STATE ' 














ee eT 





April, 1961 ¢ Vol. 47 335 








Views of Our Readers 


any kind of bond, — 
anywhere, without delay 


Whatever type of bond you need... you'll 
find assistance within easy reach. Throughout 
the United States and Canada, in the 
important cities and towns, there are ten 
thousand U.S. F. & G. agents ready to offer 
almost any type of bond available. Just 
call the U.S. F. & G. man... to satisfy 
judgments and awards, to guarantee 
compliance with other court decrees, 

to qualify fiduciaries, to secure 

replacement of lost securities. There’s 

a U.S. F. & G. man in practically 

every county seat, too, with the power 

to issue court and judicial bonds 


4 


on the spot. 


United States Fidelity & 
Guaranty Company 
Baltimore 3, Maryland 


FIDELITY INSURANCE COMPANY OF CANADA © TORONTO 





(Continued from page 332) 


Those who need further indication 
would do well to read “How To Steal 
An Election” in issue of 
Look (February 14). The greatest com- 
pliment the “New Frontier” advocates 
could have paid the voters is their as- 
sumption that they could not win with- 


a current 


out the frauds they perpetrated. 
Joun F, SCHMIDT 
Peoria, Illinois 


Military Justice 
Better Than Civilian 

As a member of the Association and 
a civilian defense counsel practicing 
military law for many years before 
military tribunals including the U. S. 
Court of Military Appeals, I desire to 
take strong exception to the invidious 
connotation in a note by Arthur John 
Keeffe, in the January, 1961, issue, 
wherein he stated: 

I thought it wrong for the Judge Ad- 

vocate General of the Army to refuse 


me the Staff Judge Advocate’s review 
of the man I was defending, especially 
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when he gives these to the Court of 
Military Appeals. 


I have handled hundreds of military 
cases as a civilian lawyer and have 
never once been refused a copy of a 
Staff Judge Advocate’s review, As a 
matter of fact, in a recent case which 
received nationwide attention, the Staff 
Judge Advocate of the First U. S. 
Army agreed not only to furnish me 
with a copy of his review, but to with- 
hold presenting it to the reviewing 
authority until such time as I had an 
opportunity to prepare a rebuttal so 
that both might be presented simul- 
taneously. United States v. Savello, 
CM 404323. 

This sort of conduct by the military 
has been the rule and not the excep- 
tion. To indicate otherwise is to do 
unwarranted injury to a system of jus- 
tice which has become so modernized, 
fair and progressive as to outpace 
civilian criminal procedure in favor of 
the accused. 

For example, under the provisions 


of Article 32, Uniform Code of Mili- 
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tary Justice, an accused may examine 
all of the evidence and cross-examine 
all of the witnesses against him, and if 
he desires present his entire defense in 
an investigation prior to trial. There- 
by, he is granted a preliminary oppor- 
tunity to establish his innocence and 
avert the hazards of a trial. This gives 
far broader rights to military defend- 
ants than even our much-extolled grand 
jury system affords. 

As to ultimate results, I can add that 
under the safeguards built into the 
system of U. S. military justice, my 
percentage of acquittals has been ex- 
ceedingly high, since innocent men are 
more easily cleared than under exist- 
ing counterpart civilian criminal pro- 
cedures. 

In order to dissipate any undeserved 
erroneous impressions about U. S. 
military justice that Mr. Keeffe’s note 
may have created, I should appreciate 
your publishing this letter. 

Micnaet F. Dennis 
Brooklyn, New York 
(Continued on page 338) 





Can you qualify for a WORLD-WIDE practice? 


No long apprenticeship. No rou- 
tine jobs at low wages. Right 
from the start—you’re practic- 
ing law as an officer in the Judge 
Advocate General’s Corps. A 
practice both stimulating and 
satisfying — world-wide in scope. 
Following your direct commis- 
sion as an Army First Lieuten- 
ant*, your assignment to a re- 
sponsible position is immediate. 
Army attorneys gain invaluable 
experience in a wide variety of 
legal fields—experience difficult 
to acquire early in a civilian law 
practice. Your specialty might 
be: Claims; Patents; Litigation; 
Real Estate; Procurement; Mil- 
itary Affairs; Military Justice; 
Legal Assistance; International 
Affairs. Your initial assignment 





if ee ’ ; may be in the United States—or 
le ae a > in any country where U.S. sol- 
ee | a , diers are stationed. Can you 
r- 7. —- meet the basic qualifications? 


; Then mail the coupon today for 
:—- ae detailed information. 
c - 


id : Sone *For qualified practicing attorneys, 
—- es a limited number of J AGC appointments 
are available in higher grades. 
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*. 3 QUALIFICATIONS | THE JUDGE ADVOCATE GENERAL'S OFFICE ABAJ-4-61 
| 1. A U.S. citizen age 21-32. 2, | -- DEPARTMENT OF THE ARMY 
‘O- ’ A. 
Graduated from an approved law 7 Please send me details on Judge Advocate General's Corps opportunities. 
school. (Law students may apply 
ed during their senior year.) 3. Ad- NAME 
S ‘ . . 
ei mitted to practice before the high- | ADDRESS 
te est court of a state or federal court. | esr 
ate 4. In good standing before the bar. | 
| LAW SCHOOL 
4 DATE GRADUATED (WILL BE GRADUATED) 
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BONDING 


Fipeuity ann Derosit Company 


HOME OFFICE: BALTIMORE, MD. 


One of America’s Oldest and Strongest Bonding and Insurance Organizations 





(Continued from page 336) 


Two Replies 
to Our Editorial 

Responding to your February, 1961, 
editorial, I think the Bar as a whole 
should not “hide its light under a 
bushel” and would gain from a more 
vigorous and obvious publicity and 
advertising campaign. The advertising 
should be of the type commonly called 
“institutional” but it should be con- 
ceived, prepared and given final ap- 
proval by experts in the advertising, 
publicity and public relations trade 
and not by lawyers. If lawyers or bar 
association officials are to pass upon 
the contents of such advertising, I sug- 
gest they should be less than 40 years 
of age in order to avoid the conserva- 
tism and restraints that come to so 
many of us over 40, 


STEPHEN A. MITCHELL 
Chicago, Illinois 


My partner and I heartily agree that 
our American and local bar associa- 
tions must step in and inform the pub- 
lic as to services performed by lawyers. 
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The unauthorized practice of law 
should be immediately checked; other- 
wise, it will soon be so widespread 
that our efforts will be futile. 

We feel our state bar associations 
will join in these efforts if some defini- 
tive and strong initiative is taken by 
our American Bar Association. 

Harry A. CHAPMAN, Jr. 
Greenville, South Carolina 


A Story About 
Chief Justice Marshall 

John G. Patrick, a great-great-grand- 
son of Chief Justice John Marshall, 
died here January 30. In talking to 
two of his brothers, I asked them to 
find out from their two older sisters 
whether or not there were any family 
stories regarding the Chief Justice. 

Mr. Richard Patrick informs me that 
his father was a serious student of his- 
tory and that he had often told the 
family the following story. Both Chief 
Justice Marshall and Justice Story 
drank rather heavily. Both admitted 
this to each other and both agreed to 
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taper off by agreeing not to take a 
drink unless it rained, 

A very serious drought occurred 
following the agreement and the dry 
spell becoming oppressive, Mr. Mar- 
shall and Mr. Story held a conference 
on the matter, They finally agreed that 
since the jurisdiction of the Supreme 
Court of the United States covered such 
a vast territory, they could find as a 
matter of fact that it must be raining 
somewhere in their jurisdiction and 
that therefore they both were entitled 
to take a drink legally and not violate 
their promise. 


Witua C. PIPer 
Wheeling, West Virginia 


He Liked 
the Durkan Article 

The article by Mr. John O'Neil 
Durkan in the February issue was very 
interesting and valuable. I hope that 
we can have more articles of that type 
and more by Mr. Durkan. 

Raven W. Noe 

New York, New York 
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Agrees with Writer 
on Legal Education 
If J. Henry Landman’s attack on 
the casebook method of studying law 
raises a storm of criticism, please enter 
at least one ardent vote in his behalf. 
| have had occasion to discuss this sub- 
ject with other lawyers, including re- 
cent law school graduates, and in many 
instances found that the subject was 
so fraught with emotional predilections 
that a rational discussion was not pos- 
sible. So far as the competence of the 
law school graduate to represent clients 
after graduation is concerned, no one 
could have been more chagrined than 
learn that four years of under- 
graduate and three years of legal 
studies had left me still in a position 
of having to learn the rudiments of my 
profession, The responsibility for this, 
in my opinion, is mainly the law 
school’s, but the legal profession as a 
whole must bear its share for being, 
for the most part, inattentive to the 
problem, except in a remedial fashion 
in conducting educational courses for 
practicing lawyers. The education of 
the lawyer after graduation is hap- 
hazard at best. There is a saying that 
“experience is a hard teacher, but 
fools will learn in no other”. Experi- 
ence is certainly a hard school for 
lawyers, but there is at this time scarce- 
ly any place else where they can learn 
the bulk of what they need to know to 
practice their profession competently. 
The law schools have traditionally 
taken the position that such practical 
preparation for practice at the Bar is 
beyond the scope of their abilities and 
function. There are many unspoken 
premises and assumptions implicit in 
this position and a thorough airing of 
these is long overdue. I think the work 
of such organizations as the New York 
Practising Law Institute demonstrates 
a) that practical problems can and 
should be dealt with in the classroom, 
(b) that practicing attorneys can 
make excellent teachers and are prefer- 
able in some areas of the law, and (c) 
that the subjects dealt with usually 
transcend state boundaries and are 
iluable to practitioners wherever they 
lay practice. 
Ricwarp P. McGratu 


Stamford, Connecticut 
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Nominating Petitions 








Arkansas 

The undersigned hereby nominate 
Edward L, Wright, of Little Rock, for 
the office of State Delegate for and 
from Arkansas to be elected in 1961 
for a three-year term beginning at the 
adjournment of the 1961 Annual Meet- 
ing: 

H. W. McMillan, of Arkadelphia; 

W. J. Arnold, of Batesville; 

Oscar Fendler, of Blytheville; 

James B. Sharp, of Brinkley ; 

John W. Mann, Jr., of Forrest City; 

Heartsill Ragon and Bruce H. Shaw, 
of Fort Smith; 

James W. Chesnutt and Richard H. 
Wootton, of Hot Springs; 

W. S. Mitchell, Robert C. Downie, 
E. B. Dillon, Jr., Thomas C. Trimble, 
Jr., and Leland F. Leatherman, of 
Little Rock; 

Adrian Williamson, of Monticello; 

Clay Brazil, of Morrilton; 

Fred M. Pickens, Jr., of Newport; 

Maurice Cathey, of Paragould; 

Louis L. Ramsay, Jr., and Jay W. 
Dickey, of Pine Bluff; 

John G. Rye and Robert J. White, of 
Russellville ; 

J. E. Lightle, of Searcy; 

Courtney C. Crouch, of Springdale; 

Willis B. Smith, of Texarkana. 


Delaware 

The undersigned hereby nominate 
Alexander L. Nichols, of Wilmington, 
for the office of State Delegate for and 
from Delaware to be elected in 1961 
for a three-year term beginning at the 
adjournment of the 1961 Annual Meet- 
ing: 

Clair John Killoran, Walter P. Mc- 
Evilly, Clyde M. England, Courtney H. 
Cummings, Jr., Henry M. Canby, James 
T. McKinstry, Caleb S. Layton, Rich- 
ard J. Abrams, Charles F. Richards, 
Harvey S. Kronfeld, Walter K. Staple- 
ton, Richard H. Allen, George T. Coul- 
son, Hugh M. Morris, John F. Hyde, 
Joseph M. Kwiatkowski, Leonard G. 
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Hagner, James J. Walsh, William 
Poole, David F. Anderson, Hugh L. 
Corroon, James L. Latchum, John P. 
Sinclair, Blaine T. Phillips and William 
S. Potter, of Wilmington. 


Indiana 

The undersigned hereby nominate 
Arthur J. Sullivan, of Indianaoplis, for 
the office of State Delegate for and 
from Indiana to be elected in 1961 for 
a three-year term beginning at the ad- 
journment of the 1961 Annual Meet- 
ing: 

John E. Scott, Robert W. Miller, 
Richard F, Davisson, Vincent Kelley, 
J. A. Farr, Jr., and Philip S. Cooper, 
of Anderson; 

Sigmund A. Robinson, Erle A. Kight- 
linger, John K. Rickles, Lee M. LeMay, 
James L. Miller, Michell J. Freije, 
Hugh Watson, Robert C. Riddell, Hugh 
Reynolds, Jr., Theodore L. Locke, 
Hugh E. Reynolds, William H. Vobach, 
Emerson Boyd, William B. Weisell, 
Charles C. Baker, David L. Millen, 
Edwin M. S. Steers, Paul B. Hudson 
and John A. Grayson, of Indianapolis. 


Maryland 

The undersigned hereby nominate 
Norman P, Ramsey, of Baltimore, for 
the office of State Delegate for and 
from Maryland to be elected in 1961 
for a three-year term beginning at the 
adjournment of the 1961 Annual Meet- 
ing: 

James C. Morton, Jr., and William 
J. McWilliams, of Annapolis; 

G. C. A. Anderson, Harry N. Baetjer, 
Joseph Bernstein, Paul F. Due, Fred- 
erick J. Green, Jr., Frank B. Ober, 
Allan H. Fisher, Jr., Walter R. Tabler, 
Jr., and Harrison L. Winter, of Balti- 
more; 

John L. Sanford, Jr., of Berlin; 

Elroy G. Boyer, of Chestertown; 

William A. Gunter, of Cumberland; 

Harry R. Hughes, of Denton; 

T. Hughlett Henry, Jr., of Easton; 
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William G. Kemp, of Elkton; 

Benjamin B. Rosenstock, of Fred- 
erick; 

Norman I. Broadwater, of Hagers- 
town; 

William M. Loker, Jr., of Leonard- 
town; 

Thomas S. Simpkins, of Princess 
Anne; 

William H. Price, of Snow Hill; 

Kenneth C. Proctor and James H. 
Cook, of Towson; 

Charles O. Fisher, of Westminster. 


New Hampshire 

The undersigned hereby nominate 
Stanley M. Brown, of Manchester, for 
the office of State Delegate for and 
from New Hampshire to be elected in 
1961 for a three-year term beginning 
at the adjournment of the 1961 Annual 
Meeting: 

Albert D. Leahy and Raymond V. 
Denault, of Claremont; 

L. Wilder Quint and Malcolm Me- 
Lane, of Concord; 

George H. Grinnell, of Derry; 

Lawrence E. Spellman, of Dover; 

R. Wayne Crosby, of Hillsboro; 

Ernest L. Bell II] and George R. 
Hanna, of Keene; 

Arthur H. Nighswander, William S. 
Lord and William T. Krasnow, of 
Laconia; 

Maurice F. G. Marshall 


Abbey, Shane Devine, Conrad Danais 


Devine, 


and J. Murray Devine, of Manchester; 
Aaron A. Harkaway, J. Leonard 
Sweeney, Joseph M. Kerrigan 
Morris D. Stein, of Nashua; 
David L. Nixon, of New Boston; 
John C. Fairbanks, of Newport; 
John F. Beamis, of Somersworth; 


James J. Kalled, of Wolfeboro. 


and 


New York 

The undersigned hereby nominate 
Alexander C. Dick, of New York, for 
the office of State Delegate for and 
from New York to be elected in 1961 | 
for a three-year term beginning at the 
adjournment of the 1961 Annual Meet- 
ing: 

Gertrude J. Buck, of Bayside; 

Michael P. Fogarty, of Bethpage; 

Mary C. Micozzi, of Brooklyn; 

Kenneth E. Kramer, of Floral Park; 

Charles B. Rottkowsky, of Garden 


(Continued on page 342 
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LEGAL INSTRUMENTS 


and 


FEDERAL TAXATION 


The Luwyers Tax Manual, 
By Pellard and Robinson 


The procedure to 
follow... 


The form to use... mum 
INSTRUMEN} 
TAX PROTECTION FOR 
Purchase and Sale of 
Assets; Business Inter- 
Real Estate; Cor- 
porations; Stockholders; 
Partnerships; Matrimoni- 
al Problems; Insurance 
Agreements; Wills; 
Trusts; Inter Vivos; 
Gifts; Ete. Also Tax Re- 
covery Procedure. All with 
Illustrative Forms, 


FEDERAL 
TAXATION 


ests; 


Large Looseleaf Volume, 
Price $20.00, 


ORDER FOR EXAMINATION 
CLARK BOARDMAN COMPANY, Ltd. 
22 Park Place New York 7, N. Y. 


Please send: Pellard and Robinson's LEGAL 
INSTRUMENTS AND FEDERAL TAXATION, 
The Lawyers Tax Manual, Price $20.00 


Name 





Address 








City & Zone No. 








Nominating Petitions 
(Continued from page 340) 
City; 

Robert N. Rose, of Long Island; 

Harry H. Pike, Joseph G. Kelly, 
Marshall F. Denenholz, Francis X. 
Rohn, Joseph L. Zehnder, Abraham 
Sussman, Werner Weinstock, Solomon 
Klinger, Stuart McCarthy, Mildred 
Oats, Edmund R. Schroeder, A. R. 
Graustein, George W. Gowen, John L. 
Casey, Jr., Daniel Blake Burns, John 
C, Emery, Gerald E. Bodell and W. 
Sydnor Settle, of New York; 

Edward P. Scharfenberger, of Ridge- 


wood. 


New York 

The undersigned hereby nominate 
Benjamin C. Harvey, of Mount Vernon, 
for the office of State Delegate for and 
from New York to be elected in 1961 
for a three-year term beginning at the 
adjournment of the 1961 Annual Meet- 
ing: 

Ralph A. Carretta, of Bronxville; 

Ralph A. Carretta, Jr., of East- 


chester ; 


342 


Joseph R. Reitano, Edward B. Will- 
ing, Manlio S. Severino, Harold M. Ed- 
wards, Harrison E. Persons, Sanford 
D. Mosher, Kenneth C. Schwartz, Har- 
old P. Hartrath, Frank H. Reagan, 
Florence L. Haberman, Robert V. Cim- 
mino, James H. Cavanaugh, William H. 
Sommer, Herbert D. Lent, Jr., David 
C. Gilberg, Eugene H. Winick and 
Louis J. Martino, of Mount Vernon; 

Dorothy Frooks, of New York City; 

Frank S. McCullough, of Rye; 

Elmer L. Fingar, John G. McQuaid, 
James Holden and Otto C. Jaeger, of 
White Plains. 


New York 

The undersigned hereby nominate 
Maurice G, Henry, Jr., of Mount Kisco, 
for the office of State Delegate for 
and from New York to be elected in 
1961 for a three-year term beginning 
at the adjournment of the 1961 Annual 
Meeting: 

John T. Manning, of AuSable Forks; 

Thomas M. Lawson, of Glens Falls; 

James T. Comfort and Paul L. 
Owens, of Kingston; 

Vincent Gurahian, of Mount Vernon; 

Stanley Roy Root and Hyman 
Shanok, of New Rochelle; 

James L. Purcell, Edward J. Cough- 
lin, Jr., Allan B. Ecker and Seymour 
Hertz, of New York City; 

Frank Chadurjian, of Peekskill; 

Ernest F. Griffin, of Tarrytown; 

Liston Coon, of Watkins Glen; 

Philip E. Pugsley, Stewart W. Rowe, 
Andrew J. Barnes, Jr., William F. 
Ranscht, Louis Burg, Gloria C. Marku- 
son and Robert H. Law III, of White 
Plains; 

David Peterman, Herbert Z. Rein- 
berg, H. Robert Gardner and Stanley 
Dulman, of Yonkers. 


New York 


The undersigned hereby nominate 
Ira J. Lefton, of Jamaica, for the 
office of State Delegate for and from 
New York to be elected in 1961 for a 
three-year term beginning at the ad- 
journment of the 1961 Annual Meeting: 

Samuel S. Tripp, of Forest Hills; 

Gerald Moss, of Fresh Meadows; 

Monroe Fink, of Glen Cove; 

Geraldine T. Eiber, of Jackson 
Heights; 

Malcolm O. Herzog, Leo Dikman, 
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Sigmund F. Sarnowski, Edward G, 
Wolff, Jenkin R. Hockert, Leo J. Zim- 
merman, William W. Weinstock, Jules 
J. Haskel, Milton Levin, Morton R. 
Shankman, Vincent M. Albanese, 
Charles H. Ellner, Henry J. Latham, 
Robert M. Fleck, Herbert N. Skidell, 
Jerry J. Limoncelli and Leonard 
Cooper, of Jamaica; 
John J. Barry, of Long Island City; 
Robert L. Klein, of New York City; 
Joseph J. Perrini, of Queens Village; 
Alphonse P. Guardino, of Richmond 


Hill. 


Oregon 

The undersigned hereby nominate 
Glenn R. Jack, of Oregon City, for the 
office of State Delegate for and from 
Oregon to be elected in 1961 for a 
three-year term beginning at the ad- 
journment of the 1961 Annual Meeting: 

Vernon D. Gleaves and Robert H. 
Fraser, of Eugene; 

Patrick D. Gilroy, of Oregon City; 

Herbert H. Anderson, Cleveland C. 
Cory, Charles S. Crookham, William 
M. Dale, Jr., Sol Siegel and Ray Mize, 
of Portland; 

Richard H. Allen, Ervin W. Potter, 
Rodney W. Miller, Norman Winslow, 
Robert DeArmond, William G. Paulus, 
James O. Garrett, Harold A. Lewis, 
Asa Lewelling, Thomas B. Brand, Otto 
R. Skopil, Jr., E. L. Crawford, George 
A. Rhoten, Bruce W. Williams and 
Richard D. Lee, of Salem; 

H. Eichsteadt, of Woodburn. 


Tennessee 

The undersigned hereby nominate 
John J. Hooker, Sr., of Nashville, to 
fill the vacancy in the office of State 
Delegate for and from Tennessee: 

R. B. Parker, Jr., A. E. Wehby, 
James H. Bateman, George H. Cate, Jr., 
Joseph G. Cummings, Frank S. King, 
Jr., Ward DeWitt, Jr., Wilson Sims, 
W. Ovid Collins, Jr., William R. Willis, 
Walter C. Leaver, Jr., George E. Bar- 
rett, Maclin P. Davis, Jr., Richard D. 
Bird, Cecil Sims, Ernest C. Matthews 
Ill, Dick L, Lansden, K. Harlan Dod- 
son, Jr., William F, Carpenter, Frank 
C. Gorrell Il, Tyree B. Harris III, 
David M. Keeble, John W. Kelley, Jr., 
Val Sanford and Roy A. Miles, Jr., of 
Nashville. 

(Continued on page 424) 
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Facts about opportunities as 
lawyers in the U. S. Air Force. 


For the young lawyer, few fields 
offer a more interesting or varied 
type of practice—or a better op- 
portunity to gain wide experience 
—than a position on the staff of 
the United States Air Force Judge 
Advocate General. 

From the start, day-to-day as- 
signments as a JAG officer can in- 
clude important work on contract 
cases involving vital purchases of 
missiles and other defense wea- 
pons...land easement cases... 


employee claims... suits against 
military personnel ...and many 
other types of challenging legal 
work, 

Why don’t you consider a Ca- 
reer as a lawyer in the Air Force? 
In addition to a position com: 
manding respect and admiration, 
you will have an excellent chance 
to travel, good starting salary, re- 
tirement benefits that are hard to 
match. Most important, you will 
have chosen a life filled with the 
pride and satisfaction that comes 
with doing a vital job for your 
country, 


April, 1961 
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For information regarding the 
U. S. Air Force Judge Advocate 
General Training Program, write 
the Staff Judge Advocate, USAF 
Recruiting Service, Wright-Pat- 
terson Air Force Base, Ohio, 


US. 
Air Force 


There’s a place for 
professional achievement on 
the Aerospace Team 
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CAN YOU 
PASS THIS 
ONE-MINUTE TEST? 





If you can’t find the answer in one minute 
check with Words and Phrases! 


WEST PUBLISHING CO. 
St. Paul 2, Minnesota 


Send me free information on how 
Words and Phrases gives me au- 
thoritative answers in just one 
minute. 


NAME 





ADDRESS __ 
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Suppose a statute grants to a rail- 
road company a right of way over 
public lands for railroad purposes 


Would drilling for oil fall within the 


grant for "railroad purposes"? 


If it took you more than one minute 
to find your answer (a United States 
Supreme Court case) you owe it to 
yourself to see how WORDS and 
PHRASES can simplify your research 
problems. 
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The Importance of Size 


Under the Federal Antitrust Laws 


by Joseph E. Wyse °¢ 


THERE IS A VIEW, current among 
businessmen and among lawyers as 
well, that a small business organization 
can act from day to day without much 
regard for the federal antitrust laws. 
It is the purpose of this article to show 
that some of the federal antitrust laws 
have a vital, immediate application 
to almost all business organizations, 
whether large, medium or small, and 
that no businessman, however small 
his enterprise, can be completely ob- 
livious of the rest of those laws. 

The primary federal antitrust law 
is, of course, the Sherman Act. Section 
1 of that act makes illegal every con- 
tract, combination or conspiracy in 
restraint of trade or commerce among 
the several states or with foreign 
nations. ! 

While a corporation acting through 
its agents, or an individual proprietor 
acting alone cannot violate Section 1,? 
each can, by combining or conspiring 
with others, violate Section 1 and be 
equally guilty with co-conspirators. 
That such an illegal conspiracy can 
include large and small organizations 
alike is illustrated by the rash of indict- 
ments in recent years charging automo- 
bile dealer associations in various lo- 
calities and their dealer members with 
price fixing. Criminal actions against 
ten such associations and their scores 
of dealer members were instituted in 
1959 alone. 

Many of these dealers obviously were 


In spite of a general impression to the contrary, Mr. Wyse writes 
that the federal antitrust statutes have a definite impact upon small 
businesses. He takes up the Sherman Act, the Clayton Act, the Robin- 
son-Patman Act and the Federal Trade Commission Act in turn, discuss- 
ing how each of these statutes affects small and middle-sized businesses. 


of the Illinois Bar (Chicago) 


not large organizations. The same thing 
could be said of U. S. v. Central States 
Theatre Corp. (Neb., August 29, 1960) 
wherein a group of local drive-in the- 
atres operating in the Omaha area 
were held to have engaged in an unlaw- 
ful conspiracy to fix admission prices. 


Membership in a trade association 
has drawn many a company into a con- 
spiracy, often unwittingly. Mere mem- 
bership in a trade association engaged 
in illegal antitrust activities can go a 
long way toward showing participation 
in the conspiracy. To be in violation of 
Section 1, conduct need not directly 
restrain commerce, although it must 
have a substantial effect upon com- 
merce.* Likewise, the commerce af- 
fected need only be appreciable. Even 
the oftentimes difficult burden of plead- 
ing and proving public injury has been 
mitigated by Klors, Inc. v. Broadway- 
Hale Stores, 359 U.S. 207 (1959) and 
Radiant Burners, Inc. v. Peoples Gas, 
81 S. Ct. 365 (1961). The term “trade” 


as used in the Sherman Act includes 
both goods and services.* 


It is necessary in Sherman Act cases 
to define the commerce affected (both 
geographically and _ distributively) .° 
This means that the product or service 
and geographic area allegedly affected 
must be determined. But Section 1 can 
reach restraints within a single city or 
state.* The elaborate and involved defi- 
nition of the market sometimes in- 
volved in Section 1 cases is not even 
required for a per se violation of the 
Sherman Act,* such as agreements 
between competitors to fix prices,® 
allocate territories'® or boycott third 
parties.'! In addition, the Attorney 
General’s Committee To Study the 
Antitrust Laws has recommended to 
the Attorney General that local re- 
straints by small concerns not be over- 
looked by the Department of Justice. 

Section 2 of the Sherman Act makes 
it a crime to monopolize or attempt to 
monopolize any part of the trade or 





1. 26 Stat. 209 (1890) as amended, 15 U.S. 
C. §1. 

2. Mackey v. Sears, Roebuck & Co., 237 F. 
2d 869 (7th Cir. 1956); Nelson Radio & Supply 
Co., Inc. v. Motorola, Inc., 200 F. 2d 911 (5th Cir. 
1952). 

3. United States v. Employing Plasterers’ 
Assn., 347 U. S. 186 (1954); Mandeville Island 
Farms v. American Crystal Sugar Co., 334 U. S. 
219 (1948). 

4. United States v. Yellow Cab Co., 332 U. S. 
218 (1947). 

5. United States v. National Association of 
Real Estate Boards, 339 U. S. 485 (1950). 

6. Indiana Farmers’ Publ. Co. v. Prairie 
Farmer’s Publ. Co., 293 U. S. 268, 279 (1934); 
Standard Oil Co. v. United States, 221 U. S. 1, 
61 (1911). 
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7. United States v. Employing Plasterers’ 
Assn., 347 U. S. 186 (1954) (single city); Mande- 
ville Island Farms v. American Crystal Sugar 
Co., 334 U. S. 219 (1948) (single state). 

8. Report of the Attorney General’s National 
Committee To Study the Antitrust Laws, 44, r. 
155 (1955). 

9. United States v. Socony-Vacuum Oil Co., 
310 U. S. 150 (1940). 

10. United States v. Imperial Chemical Indus- 
tries, 100 F. Supp. 504, 593 (S.D. N. Y. 1951). 

11. Northern Pacific Railway Company v. 
United States, 356 U.S. 1 (1958); Evening News 
Publishing Co. v. Allied Newspaper Co. of N. J., 
263 F. 2d 715 (3d Cir. 1959). 

12. Report of the Attorney General’s National 
Committee, supra note 8, at 349. 
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commerce among the several states or 
with foreign nations.!* Unlike Section 
1 violations, such monopolization or 
attempt to monopolize is illegal when 
practiced by a single person, and is, 
of course, illegal when practiced by a 
group of persons acting in a combina- 
tion or conspiracy. Since monopoliza- 
tion requires a showing, among other 
things, of an accomplished monopoly 
in the economic sense,'+ it might be 
expected that the small business or- 
ganization acting alone could disregard 
this statute. The courts have dashed 
this expectation in the following words: 


They [defendants] admit that it is 
not open to a monopolist to defend his 
monopoly on the ground that he con- 
trols sales in only a limited geographic 
area, and that monopolization of the 
sale of any one product in any one 
city may be unlawful, even though 
sales throughout the nation are not 
controlled . . .15 

And Section 2 of the Act makes it 
unlawful to conspire to monopolize 
“any part” of interstate commerce, 
without specifying how large a part 
must be affected. Hence, it is enough 
if some appreciable part of interstate 
commerce is the subject of a monop- 
oly, a restraint or a conspiracy.16 

In the popular sense there is a 
monopoly if one person owns the only 
theatre in town. That usually does not, 
however, constitute a violation of the 
Sherman Act. But as we noted in 
United States v. Griffith, 334 U. S. 100, 
68 S. Ct. 941, and see Schine Chain 
Theatres, Inc. v. United States, 334 U.S. 
110, 68 S. Ct. 947, even such an owner- 
ship is vulnerable in a suit by the 
United States under the Sherman Act 
if the property was acquired, or its 
strategic position maintained, as a re- 
sult of practices which constitute un- 
reasonable restraints of trade. Other- 
wise, there would be reward from the 
conspiracy through retention of its 
fruits.17 


In practice, Section 2 has been applied 
to such a limited market area as a 
building which provided selling, stor- 
ing and shipping facilities to fresh 
fruit and vegetable dealers. In that 
case,'® the lessor of the building was 
found to have violated Sections 1 and 
2 of the Sherman Act by conspiring 
with lessees of the building to exclude 
the plaintiff because of his financial 
connection with a fruit and produce 
dealer located in another area. In an- 
other case,!® the owner and officers of 
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one motion picture theatre in a small 
town were charged with a violation of 
Sections 1 and 2 of the Sherman Act 
for attempting to obtain a monopoly of 
first run films in order to drive out of 
business the plaintiff, who owned the 
only other motion picture theatre in 
town. In that case, the court said: 


What relationship the commerce of 
White Bear Lake bore in the inter- 
state market to that of the immediate 
four-state area serviced, or to that of 
the industry as a whole, would be quite 
immaterial. In principle, and within 
the intendment of the Sherman Act, 
public interest is as much concerned 
with the improper control of the inter- 
state market, on the buyer’s or seller’s 
side, for the little town of White Bear 
Lake as for the great metropolis of 
New York City, or for any state, or 
for the country as a whole.?° 


As stated above, monopolizations 
and attempts to monopolize when they 
are practiced in the form of combina- 
tion or conspiracy can draw within 
their ambit both large and small or- 
ganizations, 


The Clayton Act 

The Clayton Antitrust Act?! followed 
the Sherman Act in 1914. The act con- 
tains more than twenty sections, but 
Sections 2, 3 and 7 are the ones most 
frequently applied to business. Sections 
3 and 7 directly supplement the broad 
language of the Sherman Act, while 
Section 2 embodies the 1936 Robinson- 
Patman Amendment to the Clayton 
Act. 

Section 3 of the Clayton Act de- 
clares: 


It shall be unlawful for any person 
engaged in commerce, in the course 
of such commerce, to lease or make a 
sale or contract for sale of goods, 
wares, merchandise, machinery, sup- 
plies, or other commodities, whether 
patented or unpatented, for use, con- 
sumption, or resale within the United 
States ...on the condition, agreement, 
or understanding that the lessee or 
purchaser thereof shall not use or 
deal in the goods, wares, merchandise, 
machinery supplies, or other com- 
modities of a competitor or competi- 
tors of the lessor or seller, where the 
effect of such lease, sale, or contract 
for sale or such condition, agreement, 
or understanding may be to substan- 
tially lessen competition or tend to 
create a monopoly in any line of com- 
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merce.<< 


This section was designed to prevent 
foreclosure of a seller’s or lessor’s 
competitor from the applicable market, 
and condemns any type of arrange- 
ment which has the effect of prevent- 
ing purchasers or lessees from using or 
dealing in commodities of a competi- 
tor of the seller or lessor. Such ar- 
rangements may take the form of ex- 
clusive dealing, requirements contracts 
Like the 


Sherman Act cases, it is necessary to 


and tying arrangements.?* 


determine the relevant market which 
may be adversely affected by the chal- 
lenged arrangement, but this market 
can, of course, be quite limited geo- 
graphically and distributively. A small 
pebble in a nationwide market may be 
a large rock in a narrowly defined 
portion of an industry. In a treble 
damage suit charging the defendant 
with a violation of Section 3 because 
the defendant required its patent li- 
censees to use supplies manufactured 
by the defendant, the latter argued that 
its business constituted only 114 per 
cent of industry volume. To this the 
Sixth Circuit replied: 


Neither the Sherman Antitrust Act nor 
the Clayton Act defines “monopoly,” 
and neither charts the field with re- 
spect to which a given practice may be 
adjudged monopolistic, or be deemed 
to lessen competition. The patent law 
recognizes limited monopoly, often in 
an extremely narrow and _ restricted 
field. Manifestly there may be monop- 
oly of a defined subdivision of an in- 
dustry, as of the industry itself.24 


Proof of a Section 3 violation is not 
as difficult as proof of a Sherman Act 
violation, because Section 3 does not 
require proof of actual harm resulting 
from the challenged practice. Rather 
Section 3 requires a showing of prob- 
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able lessening of competition flowing 
from the practice.-° The Clayton Act 
seeks to reach agreements embraced 
within its sphere in their incipiency.*® 
Likewise, the reasonableness of the 
challenged practice may be of no im- 
portance under Section 3,7‘ whereas 
such a showing would be pertinent, ex- 
cept in the case of a per se violation, 
under a Sherman Act Section 1 case. 

Section 7 of the Clayton Act pro- 
hibits the acquisition by a corporation 
engaged in commerce of the whole or 
any part of the stock or assets of an- 
other corporation engaged in com- 
merce where, in any line of commerce 
in any section of the country, the effect 
may be substantially to lessen competi- 
tion or to tend to create a monopoly.** 
Section 7 is designed to prohibit ac- 
quisitions where there is a reasonable 
probability that the acquisition will re- 
sult in a substantial lessening of com- 
petition within the area of effective 


’ Proof of actual harm 


competition.*' 
resulting from the acquisition is thus 
not required. Section 7, like Section 3, 
is directed against restraints in their 
incipiency.*” There may be a_sub- 
stantial lessening of competition or 
tendency to monopoly when an acquisi- 
tion substantially increases concentra- 
tion, eliminates a substantial factor in 
competition, eliminates a substantial 
source of supply or results in the es- 
tablishment of relationships between 
buyers and sellers which deprive their 
rivals of a fair opportunity to com- 
pete.”! This section again requires a 
defining of the relevant market. As 
stated above, however, the relevant 
market may be small geographically 
and the line of commerce involved can 
be quite narrow. 

Today, Section 7 is probably the 
most vigorously enforced provision of 
the antitrust laws. The far-reaching 
effect of this section is illustrated by 
the recent Brown Shoe Company 
case.** Noting that Congress intended 
to encompass minute acquisitions which 
tend toward monopoly and to do so in 
their incipiency, the district court in 
that case stated: 


What difference can it make that 
Brown has only 5% of the shoe pro- 
duction and Kinney 0.5%, when Brown 
is the fourth largest firm in the United 
States and Kinney with only 0.9% of 


all retail shoe sales is the largest fam- 
ily shoe chain retailer? Their combi- 
nation moves Brown to third place in 
the industry. Does it then make sense 
to say that this is imperceptible be- 
cause the percentages are small? Or 
rather, doesn’t it make sense to say, 
that regardless of percentages or size, 
the test is, what do the facts show as 
to the trends in the industry and the 
true economic impact of this particu- 
lar merger, which takes place among 
an industry having a few large firms 
that control ‘a sizeable segment of the 
total with the balance divided among 
hundreds of others having only minute 
segments. 

It is upon this analysis that the 
Court shall review the impact of the 


merger.°? 


The Robinson-Patman Act 

Section 2 of the Clayton Act is 
the well-known Robinson-Patman Act. 
Section 2(a) of the Robinson-Patman 
Act®+ makes it unlawful for a seller 
to discriminate in price between differ- 
ent purchasers of commodities of like 
grade and quality where the effect of 
such discrimination may be substan- 
tially to lessen competition or tend to 
create a monopoly in any line of com- 
merce, or to injure, destroy or prevent 
competition with any person who either 
grants or knowingly receives the bene- 
fit of such discrimination, or with the 
customers of either of them. Section 
2(a) does not, however, prevent price 
differentials which, generally speaking, 
represent differences in the seller’s 
costs, or which are made in good faith 
to meet an equally low price of a 
competitor, or which are made in re- 
sponse to changing conditions affecting 
the market.*° 

Prior to its amendment in 1936, 
Section 2 of the Clayton Act, had, in 
the opinion of Congress, been con- 
strued to prohibit price discriminations 
only where a showing was made of 
general injury to competitive condi- 
tions in the line of commerce con- 
cerned.*® The words “or to injure, de- 
stroy, or prevent competition with any 
person who either grants or knowingly 
receives the benefit of such discrimina- 
tion” were added by the Robinson- 
Patman Act in 1936, in order to pro- 
vide a remedy for injury to the im- 
mediate competition with the buyer or 
seller.** The Supreme Court has held 
that proof of a substantial difference 
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in prices, plus the existence of com- 
petition which may be affected, is suff- 
cient to support an inference that com- 
petition may be substantially injured 
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by the discrimination.** It is obvious- 
ly easier to prove injury to individual 
competitive situations than to prove a 
tendency toward monopoly or a sub- 
stantial lessening of competition in a 
particular line of commerce. These ad- 
ditional words concerning individual 
competitive situations bring the Robin- 
son-Patman Act to the doorstep of all 
business concerns, regardless of size, 
which are engaged in interstate or for- 
eign commerce. 

Section 2(a) is expressly limited to 
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sellers engaged in commerce, although 
requiring that only one of the pur- 
chasers involved in a discrimination 
need be in such commerce. In addi- 
tion, Section 2(a) requires that “such 
commodities’ be sold for use, con- 
sumption or resale within the United 
States or a place under the jurisdiction 
of the United States. 

Section 2(f) of the Act*® makes it 
unlawful for a purchaser knowingly 
to induce or receive a discrimination 
in price which is prohibited by Section 
2(a). While private triple damage suits 
against purchasers are rare, the Fed- 
eral Trade Commission has not been 
reluctant to file complaints against pur- 
chasers charging a violation of Section 
2(f). Under frequent attack are group- 
buying organizations which seek to 
bring pressure on sellers through the 
weight of their collective buying power. 

Section 2(c) of the Robinson-Pat- 
man Act?® prohibits a seller engaged 
in interstate or foreign commerce from 
making any payment in the nature of 
a commission or brokerage to a buyer 
or his agent. The buyer or his agent 
likewise violates Section 2(c) by re- 
ceiving any such payment. Under this 
section, it is not even necessary to find 
injury to some competition because 
Section 2(c) is independent of Section 
2(a) and requires no such proof.*! 
The affirmative defenses of cost saving 
and good faith meeting of competition, 
available in price discrimination cases 


’ 


te 


are not available in brokerage cases.* 
The size of the seller’s or buyer’s busi- 
ness organization is consequently im- 
material under Section 2(c), so far as 
the fact of 
Speaking of Section 2(c), the Second 


violation is concerned. 


Circuit has said: 


It in no way supports the theory that 
the relative size of businesses coming 
within its purview or other differing 
plans of organization determine the 
question as to whether or not violations 
of the statute occur.4% 


Sections 2(d) and (e) of the Robin- 
son-Patman Act** are companion sec- 
tions, and prohibit discrimination in 
the furnishing of services and facilities 
to competing purchasers of goods 
bought for resale, as well as prohibit- 
ing the making of discriminatory pay- 
ments and allowances to such purchas- 
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ers in consideration for services and 
facilities undertaken by them. Like the 
brokerage section, Sections 2(d) and 
(e) can be violated whether or not 
there is any injury to competition.*° 
It, therefore, makes no difference, so 
far as a violation of either section is 
concerned, whether the discrimination 
practiced has a great or slight impact 
upon competition and, consequently, 
the size of the business organization of 
any party concerned is of no impor- 
tance. Sections 2(d) and (e), how- 
ever, by their terms apply only to 
persons engaged in commerce and to 
discriminations made in the course of 
such commerce. Neither section may 
be defended by the cost justification 
defense,*® although Section 2(e) (fur- 
nishing services and facilities) may 
be defended by the express terms of 
Section 2(b),4* by showing that the 
challenged services were furnished in 
good faith to match the services of a 
competitor. 


The Trade Commission Act 
The Federal Trade Commission 
Act*® became law in 1914. Section 5 
of the act declared unlawful “unfair 
methods of competition in commerce”. 
In 1938, Section 5 was amended by 
the addition of the words “and unfair 
or deceptive acts or practices in com- 
merce”. Since 1938, therefore, Section 
5 of the Federal Trade Commission 
Act can be violated without a showing 
of any specific injury to competition,*® 
so that the respondent’s stature in the 
market is of no importance so far as a 
violation of Section 5 is concerned. 
Conduct challenged under Section 5 
must nevertheless be prejudicial to a 
specific and substantial public interest 
before the act is violated.°° In addi- 
tion, the conduct must be practiced 
“in” interstate or foreign commerce, 
rather than having the result of merely 
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But a 
purely local concern which seeks cus- 


“affecting” such commerce.*! 


tomers through advertising which is 
disseminated interstate can be held in 
violation of Section 5 for false and de- 
ceptive advertising (S. Klein Depart- 
ment Stores, Dkt. 7891). 

Section 5 was designed to prohibit 
in their incipiency restraints that do 
not rise to full-blown violations of the 
Sherman or Clayton Acts, but give 
promise of ripening into such full- 
Section 5 


overlaps the Sherman and Clayton 


blown violations. thus 
Acts and can be employed to reach 
conduct which in a more aggravated 
and advanced state would violate those 
acts, such as price fixing, boycotts, 
stock or asset acquisitions, exclusive 
dealing and price discrimination. But 
the act likewise reaches conduct not 
normally thought of in connection with 
the Sherman and Clayton Acts, such 
as the following: bribing customers’ 
employees, stealing trade secrets, inter- 
fering with competitors’ employees, 
misrepresenting one’s own business or 
products and disparaging a competi- 
tor’s business or products. The unfair 
methods of competition that are con- 
demned by Section 5 are not confined, 
however, to those that were illegal at 
common law or that were condemned 
by the Sherman Act.°* A_ recent at- 
tempt has been made by the Federal 
Trade Commission to prohibit under 
Section 5 practices which run counter 
to the policy of the Robinson-Patman 
Act without actually violating that Act 
(Grand Union Company, Dkt. 6973). 

Section 12 of the Federal Trade 
Commission Act** specifically covers 
misrepresentations accomplished by 
false advertising of foods, drugs and 
cosmetics. Congress has, in addition, 
enacted legislation dealing with and 
prohibiting unfair methods of compe- 
tition and unfair or deceptive acts or 
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practices in specific industries or with 
respect to specific products.*° 

The Federal Trade Commission Act 
provided for the creation of the Fed- 
eral Trade Commission which was 
empowered and directed by Section 5 
to prevent persons and corporations 
from using unfair methods of competi- 
tion in commerce and unfair or decep- 
tive acts or practices in commerce. 
Because of the breadth of Section 5 
and the fact that the impact of a chal- 
lenged practice on competition is of 
minor importance in showing a viola- 
tion of Section 5, the Federal Trade 
Commission Act is of real consequence 
to any business organization, regard- 
less of size. 

Violation of the antitrust laws is a 
serious matter. Conviction under either 
section of the Sherman Act can result 
in a maximum fine of $50,000 per 
person or a year in jail, or both.°® The 
Sherman Act is normally enforced 
against individuals by fine, but the 
possibility of jail sentences to busi- 
nessmen found guilty of violating the 
Sherman Act cannot be dismissed too 
lightly. In a 1959 Sherman Act crimi- 
nal proceeding in which the defendants 
pleaded nolo contendere to a charge of 
price fixing,®* each individual defend- 
ant was sentenced to ninety days in jail 
and a fine of $5,000. One of the de- 
fendants subsequently committed sui- 
cide before submitting to custody. In 
the recent heavy duty electrical case 
concluded in February, 1961, a district 
court in Philadelphia imposed jail sen- 
tences of thirty days each on seven 
executives. Twenty-three executives re- 
ceived one month suspended sentences 
and were placed on probation for five 
years. 

In addition to criminal proceedings, 
the Department of Justice may enforce 
the Sherman Act by actions in equity 
for civil relief.°* 

The Clayton Act, with one excep- 
tion,°® does not provide for criminal 
penalties for violation of Sections 2, 3 
and 7, but these sections may be en- 
forced in proceedings before the Fed- 


eral Trade Commission® and in pro- 
ceedings in equity instituted by the 
Department of Justice.®! 

Equitable remedies obtainable by 
the Department of Justice in proceed- 
ings under the Sherman and Clayton 
Acts include injunction, divestiture of 
stock or assets, and dissolution of 
business organizations.®* Clayton Act 
proceedings before the Federal Trade 
Commission may result in cease and 
desist orders, and, in Clayton Act 
Section 7 cases, in orders directing 
divestiture of stock or assets.6* A 
penalty of $5,000 (per day in some 
cases) may be assessed for each viola- 
tion of a final order of the Federal 
Trade Commission. +4 

Section 4 of the Clayton Act states 
that any person injured in his business 
or property by reason of anything for- 
bidden in the Sherman or Clayton Acts 
may sue therefor and recover treble 
damages, plus costs and reasonable 
attorneys’ fees.°° A rash of such suits 
is expected as a result of the heavy duty 
electrical case referred to above. Such 
private suits, as well as the threat of 
them, constitute a very important deter- 
rent to unlawful antitrust conduct. A 
substantial impetus has been given to 
such private actions by Section 5 of the 
Clayton Act, which provides that a 
judgment or decree entered in a civil 
or criminal action instituted by the 
Department of Justice under the Sher- 
man or Clayton Act is prima facie evi- 
dence against the same defendants in 
any suit or proceeding brought by any 
other party.®® 
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No criminal penalties are assessed 
for violation of the Federal Trade 
Commission Act, and no private suits 
can be brought for its violation®’ but, 
as is true under the Clayton Act, a 
penalty of $5,000 (per day in some 
cases) may be assessed for each viola- 
tion of a final order of the Federal 
Trade Commission.®® 

The antitrust laws are often used 
defensively also. One sued on the basis 
of a contract, intrinsically unlawful 
under the antitrust laws, has been per- 
mitted to defeat recovery because of 
that fact.6® Manufacturers suing up- 
on sales agreements with wholesalers 
and retailers are particularly vulner- 
able to such a defense, because many 
such agreements contain clauses of 
doubtful antitrust validity. Likewise, 
protection has been denied for patents 
being used in violation of the anti- 
trust laws.7° 

From all of the above, it will be seen 
that big business is not the exclusive 
target of the federal antitrust laws. 
Managers of small and medium-size 
business concerns cannot ignore the 
Department of Justice and certainly 
not the Federal Trade Commission. 
The latter is particularly active in 
using its broad investigative powers to 
ferret out antitrust offenses by smaller 
concerns. The recent payola investiga- 
tion by the Federal Trade Commission 
has forced many small recording firms 
to account to the Commission for their 
actions. Daring indeed is the business 
concern that ignores the antitrust laws. 
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The Status of the Federal Government Lawyer 


Is Important to the Entire Legal Profession 


The problem of recruiting able men for the thousands of lawyer’s 
jobs in the Executive Branch of the Federal Government is complicated 
by the Government's pay scale and the large turnover of personnel. 
Mr. Rockefeller declares that this is a problem for the whole legal 


profession. 


by Edwin S. Rockefeller ¢ of the District of Columbia Bar 


In WAR OR PEACE, in prosperity 
or depression, the United States Gov- 
ernment under Democrats or Repub- 
licans needs the advice and services of 
the legal profession! and the better 
the quality of its legal counsel, the 
better will the 
conducted. The status of the govern- 


nation’s business be 
ment lawyer is a matter of importance 
to all lawyers. More than twenty years 
ago, the Associate General Counsel of 
the Federal Home Loan Bank Board 


stated in the pages of this Journal: 


The problems that affect the lawyer 
as attorney for a governmental depart- 
ment, corporation, independent estab- 
lishment or agency... are in many re- 
spects different from those affecting 
lawyers practicing for private clients 
[but] upon the proper solution of these 
peculiar problems vitally depends not 
only the proper professional service to 
government but to a very substantial 
degree, the proper functioning of a 
government of law as contrasted to a 
government by personal predelictions. 


For those practitioners of the law 
who come in professional adversary 
contact with Federal Government attor- 
neys, the importance of recruitment 
and retention of able lawyers in the 
federal service should be clear. One 
can better represent the legitimate in- 
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terests of his client when opposing 
counsel is a well-trained man of ability 
himself. The 
sensible delineation of real issues in 


who has confidence in 


dispute and getting on with the matter 
depend on the intelligence and imagi- 
nation of both disputants. 

While one may occasionally gain 
from blunders of dull or stupid op- 
ponents, the practice of law may bring 
its greatest satisfaction and least frus- 
tration when one’s opponent is a man 
of stature and judgment. Also, in many 
situations, government counsel is not 
the opponent of all private interests, 
but may be acting functionally as as- 
sociate counsel with one private inter- 
est opposing another, where the former 
has successfully identified itself with 
the public interest. Many lawyers per- 
form important services to their clients 





by enlisting the support of government. 
To these practitioners, it is important 
that the government attorney with 
whom they are dealing is a man who 
knows his business and can act with 
judgment and authority. 

Even those members of the legal pro- 
fession who never saw or will see a 
government lawyer on a professional 
matter are taxpayers and should be 
concerned that their taxes are being 
spent with the benefit of sound legal 
advice. The present Federal Govern- 
ment is big business. Policy decisions 
on advice of counsel may involve bil- 
lions. Also, some agencies of govern- 
ment with relatively small appropria- 
tions, equipment and 


payroll 


make decisions which affect huge cap- 


may 


ital outlays or programs of private in- 
dustry. Certainly any intelligent self- 





1. In his survey THE GOVERNMENT LAWYER 
(published by Prentice-Hall, 1952), Peyton 
Ford, then Deputy Attorney General, reported 
that a count taken as of May, 1951, showed 
7,919 lawyers in the Executive Branch. 

In Part VI of the February, 1955, Report or 
tHE TasK Force ON L&GAL SERVICES AND PROCE- 
DURE OF THE COMMISSION ON ORGANIZATION OF 
THE EXecuTIVE BRANCH OF THE GOVERNMENT, a 
chart was published, based on individual re- 
ports from agencies between February 1, 1954, 
and September 1, 1954, showing the total num- 
ber of “attorney positions’’ in the Executive 
Branch distributed as follows: 

Civilian Military 


Department of Defense 1,335 3,160 
Department of Justice 1,773 
Veterans Administration 844 


American Bar Association Journal . 


Civilian Military 


Treasury Department 562 
National Labor Relations Board 318 
Federal Trade Commission 218 
Department of Interior 187 
Department of Agriculture 190 
Housing & Home Finance 

Agency 151 
All others 1,193 

Totals 6,771 3,160 


A statistical report prepared by Martindale- 
Hubbell for the American Bar Foundation con- 
cluded that in 1958 there were 12,458 salaried 
lawyers with the Federal Government. 3 AMER. 
Bar News 3 (October, 1958) . 

2. Emery J. Woodall, The Lawyer in the 
Public Service, 23 A.B.A.J. 712 (1937). 
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interested citizen should be concerned 
with the quality of legal advice avail- 
able to those who make such deci- 
sions.* 

Delays in justice, both in the courts 
and in the administrative process, have 
been a cause for increasingly out- 
spoken concern of the legal profession. 
Some lightening of the load on the 
courts and some speeding up of litiga- 
tion might result from representation 
of both the Government and the private 
party by the best the legal profession 
can offer. This is not to say that the 
Government is not now represented by 
some of the best lawyers in the coun- 
try or that the great majority of gov- 
ernment lawyers are not able and dedi- 
cated servants of the public interest. 
Anyone familiar with lawyers in the 
government service can think immedi- 
ately of many conspicuous examples 
of lawyers who would be a credit to 
any law office in the country. But the 
question also arises, how long will 
these men remain where they are to- 
day? The likelihood is that many will 
receive attractive offers outside the 
Government, and some will accept 
them. Where litigation continues over 
a period of many years, this process 
deprives the Government of the per- 
spective and experience which counsel 
for the private parties often develop 
by their continued representation of 


one party to the dispute. 


Obstacles and What Can 
Be Done About Them 


The need is one of recruitment and 
retention in the public service of an 
adequate proportion of the best in the 
legal profession. Some obstacles to the 
fulfillment of this need can easily be 
identified. 

An apparent lack of prestige within 
- 3. This concern should, of course, not be 
limited to the Government’s legal service, but 
ought to extend to the entire civil service: 

One problem that as businessmen we 
have been a little loath to share is that 
of government. At every echelon, from 
the ward and precinct in which we live 
up through Congress and the foreign 
service, we have been inclined to leave 
the job of government to others, though 
reserving to the full our right to criticize, 
and to assume that somewhere there is a 
great leisure group of able men who can 
and will do these things for the love of 
them. We have raised ridicule of office 
holders to a fine art, and have demanded 
in no uncertain terms that there be more 
government for the people, but have laid 
less emphasis on the fact that government 
is also supposed to be by the people, and 


the profession may discourage some 
better lawyers from entering govern- 
ment service or remaining in it. To 
some extent, people are what we expect 
them to be. The private practitioner 
who continues to describe the govern- 
ment legal service in unfavorable tones 
contributes to the continuation of the 
situation which he professes to deplore. 

The great growth of the Federal Bar 
Association in recent years has made 
a substantial contribution toward over- 
coming a lack of identification by the 
Federal Government lawyer with the 
legal profession and with professional 
organizations and their activities. This 
association of government lawyers and 
former government lawyers was found- 
ed in 1920. In September, 1952, there 
were approximately 1,200 members. 
By the end of 1959, some 6,000 new 
members had joined the association. 
There are now more than 8,700 mem- 
bers of the association, roughly 60 per 
cent of whom are currently employed 
by the Federal Government. 

Salaries paid to government lawyers 
are often suggested by some as not 
comparable to the incomes of more 
successful lawyers in private practice 
or private industry. Present starting 
salaries in the Federal Government for 
law school graduates range from 
$4,345 to $6,435, depending on admis- 
sion to the Bar and academic qualifi- 
cations. Although not part of the com- 
petitive civil service, except for some 
few who got “status” under earlier 
legal provisions, lawyers are paid un- 
der the “classified” government service 
rating system of the Classification Act 
of 1949,4 which provides for GS 
ratings 1 through 15, and so-called 
“supergrades” of 16 through 18. A 
competent lawyer might start at GS 7 
($5,355) and, within a period of less 
than ten years move to grades 13 


that we are those people. [Clarence B. 
Randall, A CREED FOR FREE ENTERPRISE, 
page 78.] 

4. As amended, 5 U.S.C. 1071, et seq. Salary 
figures result from the 1960 pay adjustment, 
Public Law &6-568. 

5. The Official Register of the United States 
published by the Civil Service Commission as 
directed by Public Law 387 of the 74th Congress, 
contains the name, official title, legal residence 
and salary of “persons occupying adminisira- 
tive and supervisory positions in the legislative, 
executive, and judicial branches of the Federal 
Government”, including lawyers. Anyone in 
one of the suvergrades is probably listed, as 
well as many in grade GS 15 and below. 

6. There is, of course, a measure of benefit 
to the nation in the movement of some experi- 
enced government attorneys to private industry 
and the private Bar. Associate Justice Stanley 
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($10,635), 14 ($12,210), or 15 ($13,- 
730). For the great majority, this is 
the end of the line. Periodic pay in- 
creases, without promotion, may in- 
crease the GS 13 salary to $12,715, the 
GS 14 to $14,290, the GS 15 to $15,- 
810. The right combination of ability 
and circumstances may bring the law- 
yer to grade 16 ($15,255 to $16,295), 
17 ($16,530 to $17,570), and 18 
($18,500 with no further periodic in- 
creases).° Compared to the comforta- 
ble $25,000 income of many lawyers 
or the $50,000-$150,000 attributed to 
the “big-time”, these government salary 
figures are not exciting, but this factor 
as an obstacle to the recruitment and 
retention of able attorneys may be 
overrated. According to figures in 
“The 1958 Lawyer and His 1938 
Dollar” prepared by the American Bar 
Association’s Special Committee on 
Economics of Law Practice, the “aver- 
age or mean” net income for non- 
salaried lawyers in 1954 was $10,258, 
and “more than half of the lawyers in 
the United States received a net in- 
come of less than $7,382” during that 
year. 

There is no doubt that higher in- 
comes elsewhere draw off able and 
experienced men from the government 
service.® Although it is difficult to find 
specific facts on the use of government 
experience as a stepping stone to high- 
er income positions outside the gov- 
ernment, some clues to the extent of 
the drift of government attorneys to 
house counsel positions may be found 
in a survey conducted several years 
ago by the Federal Bar News, the 
monthly publication of the Federal 
Bar Association.’ Letters were written 
to the general counsel or other chief 
legal officer of each of the one hun- 
dred largest United States industrial 
corporations. These corporations had 





Reed pointed this out last fall in an address at 

the University of Chicago Law School. Justice 

Reed stated: 

lt is unfortunate for the Government 

that legal personnel leave the Govern- 
ment. But there are compensating inci- 
dents. It places in private practice a 
group of men experienced in the routine 
of government legal work to convey to 
business and the public an understand- 
ing of the purposes, practice and policy 
of the Government toward their respec- 
tive industries. Such contacts cannot fail 
to help business understand that Govern- 
ment does not seek to interfere with 
management, but only wishes to see that 
its necessary activity is carried on within 
the bounds of regulation for the public 
welfare. [Reed, The Lawyer in Govern- 
ment Service, unpublished address, Octo- 
ber 8, 1959.] 
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annual sales of from $364 million to 
$10 billion. Sixty-six companies re- 
It was found that, of these, 
twenty-eight were currently employing 


plied. 


former government attorneys. Most of 
these had only one or two such attor- 
neys, but some employed as many as 
five, six and eight. Specialization of 
dominant interest appeared to be tax- 
ation, antitrust and trade regulation, 
patents, labor law, government con- 
tracts and securities matters. 

One myth about government service 
that dies particularly hard is that, so 
the line goes, the pay is not high but 
at least you have security. The fact is 
that, for an ambitious young attorney, 
government employment may be one 
of the most insecure of career alterna- 
tives. And the further up the line you 
get, the more insecure your position 
becomes. A change of administration, 
or even a change of personnel at any 
time, may bring about a complete re- 
shuffling of the cards.* 


Junior Bar 
Conference Projects 


Perhaps the most important obstacle 
to the 
high caliber lawyers in the federal 


recruitment and retention of 


service is the lack of reliable informa- 
tion on the reasons why lawyers choose 
or refuse careers in the federal service. 
The American Bar Association’s Junior 
Bar 


Status of the Young Lawyer in Govern- 


Conference Committee on _ the 


ment is now taking the first steps neces- 
sary to overcome this obstacle. This 
attitude 
survey of approximately 2,000 young 


committee has conducted an 


lawyers (35 years of age and under) 
in the Federal Government and in the 
Armed Services. Results of the survey 
should be helpful in evaluating what it 
is about government service which 
does or does not appeal to those young 
lawyers now in it. 

It might be hoped that, if more 
young attorneys are encouraged to ap- 
ply for positions with the Federal Gov- 
ernment, the selection process will 
bring to the federal agencies better 
attorneys, and that more of them will 
remain. One important reason why 
more young lawyers do not apply may 
be that they do not know where to 
apply. In a statement to the Junior 


Bar Conference Annual Meeting in 
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Miami Beach on August 22, 1959, David 
W. Kendall, then Special Counsel to 
the President, pointed to the lack of 
any general recruitment of lawyers by 
the Federal Government and of any 
“good and comprehensive program to- 
ward the dissemination of information 
to the graduates of law schools as to 
the positions which might be open and 
in which they might be interested 
whether as a career, to be of public 
service, or otherwise”.!° Mr. Kendall 
suggested that “it might possibly be 
that a non-governmental agency, such 
as the American Bar... might explore 
this from the outside in, as it were”. 
The American Law Student Associa- 
tion publishes each year an excellent 
pamphlet entitled Federal Government 
Job Opportunities for Young Attor- 
neys, but this cannot provide current 
information on actual vacancies. The 
Junior Bar Conference Committee on 
the Status of the Young Lawyer in 
Government has accepted this chal- 
lenge and has now set up a Young 
Government Attorney Placement Serv- 
ice, the objective of which is to make 
available, on as current a basis as 
possible, information concerning va- 
cancies in the Federal Government for 
young lawyers. This information will 
be made available on inquiry to the 
Chicago office of the American Bar 
Association and through Junior Bar 
Conference and American Bar Associ- 
ation publications to all American Bar 
Association members. 

The Attorney General’s recruitment 
program for has 
earned and received wide publicity. 


honor graduates 


Under this program, which was started 
in 1954, the Justice Department recruits 
and trains honor law graduates of out- 
standing promise.'! The Federal Trade 
Commission has recently begun a simi- 
lar program. The Navy Department in 


7. The Former Government Lawyer as Cor- 
poration House Counsel, 5 Fep. Bar News 234 
(August, 1958). 

8. “...the Federal civil service suffers not 
only from lack of an identified officers corps, 
but lacks a professional career character be- 
cause of its own insistence, (the Classification 
Act, for example) upon allotting priority to 
the hierarchy of office over the hierarchy of 
rank. 

“Civil service officers, without rank-in-the- 
person, are utterly dependent upon attaining 
organizational office. Positional status must 
precede personal status, rather than attained 
capability, as witnessed by rank, being a pre- 
requisite qualification for attaining office.” 
Truman Benedict, The Common Goal: Better 
Personnel, ARMED Forces MANAGEMENT (Febru- 
ary, 1960) pages 25, 28. 

9. Whether they remain or not, something 


American Bar Association Journal 


Edwin S. Rockefeller has served 
as Assistant to the General Counsel 
and Assistant to the Chairman of the 
Federal Trade Commission. A grad- 
(B.A. 1948, LL.B. 


1951), he was admitted to the Bar 


uate of Yale 


in Connecticut in 1951 and in the 
District of Columbia in 1956. He 
served in the Judge Advocate Gen- 
eral’s Corps of the Army during the 
Korean War. 





recent years has made a determined 
effort to attract topflight young law- 
yers without the formality of an honors 
program. Such programs will tend to 
bring high-standing law students into 
federal service where some of them will 
surely remain. Of the 177 recruits ap- 
pointed in the Attorney General’s pro- 
gram for honor law graduates between 
1953 and 1958, more than one half 
were still employed with the Depart- 
ment of Justice in 1958.!* But the 
need for information extends far be- 
yond the top 10 per cent of each year’s 
law school graduates. It is this need 
which the Junior Bar Conference Com- 
mittee is attempting to fill. 


will be gained. As Mr. Justice Douglas told the 
Texas Bar Association in 1940: 
If the various agencies of government— 

in state and nation—could command a 
few years of the lives of the best of our 
profession, great progress in the art of 
government and in an understanding of 
the problems of government by the bar 
would be made. [Douglas, The Lawyer 
and the Public Service, 26 A.B.A.J. 633, 
635 (1940).] 

10. Excerpts from this statement were pub- 
lished at 6 Fev. Bar News 274-276 (September, 
1959). 

11. See Bransdorfer, Justice Department Law- 
yers: The Attorney General’s Honor Program, 
45 A.B.A.J. 58 (1959). 

12. Sagle, Attorney General’s Recruitment 
Program for Honor Law Graduates, 5 Fep. Bar 
News 231, 232 (1958). 





The Association’s 
Support Is Needed 

The experimental efforts of the 
Junior Bar Conference Committee on 
the Status of the Young Lawyer in 
Government deserve the support of the 
senior Association and of the entire 
legal profession.1* The American Bar 
Association has traditionally attacked 
inadequacies in the federal legal estab- 
lishment, particularly the regulatory 
agencies, and has made sustained ef- 
forts toward constructive criticism and 
improvement. The profession, through 


Identification 


Ir WAS 7 p.m., January 15. A lawyer 
had just finished dinner. A large, cir- 
cular fluorescent light blazed in the 
kitchen of his home. He had been 
using a paring knife to remove a few 
spots from the top of the stove. He 
stepped into the front room for a min- 
ute and returned to the kitchen with 
the knife still in his hand. 

An open doorway separated the 
dining room from the kitchen. As he 
approached this opening, he saw a fig- 
ure pass by. He had not heard the 
opening of the screen door, the back 
door, or the steps of the intruder. 

Stunned, the lawyer thought that the 
individual might be someone he knew. 
He took a step forward and beheld a 
stranger. The intruder, a few steps be- 
yond the opening, had turned to face 
the occupant of the household. Not a 
word was said, but his right hand re- 
mained glued to the pocket in his 
jacket. 

The lawyer took a step backward 
and said to his son, sitting on a sofa in 
the dining room, “There is a character 
in the kitchen.” The son, a strapping 
youth in the mid-twenties, stepped to 
the opening. Now two occupants faced 
the intruder. The father finally broke 
the spell of silence by shouting, “Get 
out of here.” Minutes that seemed 
hours passed before the intruder took 
the first step toward the door. 

Immediately after this scene, the 
lawyer began to reconstruct it. The 


its Association, can make a substantial 
contribution to the improvement of 
the administration of our federal laws 
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by encouraging those interested in 
public service to devote themselves 
to it. 





13. Compare the proposals made by the 
National Society of Professional Engineers to 
the House Committee on Post Office and Civil 
Service in a recent session of Congress: 

1. The establishment of procedures 
vesting authority in agency heads, if 
practical, to set starting rates of pay for 
engineers and scientists at a level which 
competitively compares with the then- 
prevailing starting rates in industry and 
other fields. 

2. Recognition of the exceptionally high 
demand for certain categories of engi- 
neers and scientists, particularly in new 
and highly specialized fields, and the 
establishment of salary levels which ac- 
knowledge the critical need for their 
talent and which compare competitively 


culprit was about twenty-five years of 
age, nearly six feet tall, husky, curly- 
haired, with no distinctive facial char- 
acteristics or scars. Hatless, he was 
wearing a jacket. No identification of 
voice was possible. 

Most burglaries and robberies are 
perpetrated in the dark to conceal 
identification. In this case, the lawyer 
was looking at the intruder under a 
powerful light for an estimated three 
minutes without a bit of action to dis- 
turb the faculties of discernment. 

The lawyer continued to speculate 
upon the description of the intruder. 
The more he thought of it, the more 
convinced he became of the futility of 
the endeavor. He recalled the color of 
the jacket as tan, but it might have 
been grey or black. The only way he 
could be sure of this glaring feature 
of identification was to see it once 
again shortly after the affair. The law- 
yer realized that, if in answer to a 
question on cross-examination at a 
trial, he were to be mistaken as to the 
color of the jacket, his attempted 
identification would be completely de- 
stroyed. 

Was it a leather jacket? It might 
have been woolen. 
avenue to an upset on cross-examina- 
tion. The conclusion was drawn that 
without confirmation of striking fac- 
tors of identification by further obser- 
vation of the culprit shortly after the 
occurrence, an accusing witness be- 


Here was another 
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with salaries they could expect in non- 
governmental employment. 

3. The establishment of procedures for 
quickly, efficiently and effectively adjust- 
ing salaries for engineers and scientists 
as nongovernmental rates for comparable 
employees change. 

4. Development of a program for re- 
warding outstanding ability, merit, job 
performance and responsibility through 
adequate salary adjustments. 

5. Elimination of the artificial distinc- 
tion between the “‘supergrades”—GS 16, 
17 and 18—and the other 15 grades of the 
General Schedule, and the removal of 
statutory limitations on the number of 
such positions. 


comes dependent upon conversations 
with police officers preceding the show- 
up for recollection of them. 

The following aspects of identifica- 
tion were then considered: 


What was the color of the intruder’s 
hair? His eyes? Did he wear shoes or 
oxfords? What was their color? Did 
he wear a suit coat under his jacket? 
What was the color of his trousers? 
Hose? Shirt? Was he wearing a neck- 
tie? If so, what was its color? Did his 
jacket have buttons or a zipper? 


To each of these questions, the law- 
yer would have to admit that he had 
no recollection. Although an ideal set- 
ting had existed for observation of the 
foregoing details, the lawyer was un- 
able to supply any answers. 

As for identifying this intruder, the 
effort would be undertaken with confi- 
dence only if the suspect were con- 
fronted within twenty-four hours in 
the same garb. Each day thereafter, 
the picture would become dimmer. 
With the passing of a week, his attempt 
to point the finger of guilt would be 
guesswork. Another youth resembling 
him might easily be identified as the 
culprit. 

The lawyer became convinced that 
it is possible for an innocent man to 
be convicted whenever the state relies 
solely upon a delayed identification for 
proof of guilt. 

Cuar.es C, ARADO 
Chicago, Illinois 
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Training the Lawyer 


Our law schools are not training lawyers to practice law, Mrs. Forer 
writes, they are training their students to be appellate court justices 
and law professors. The article is a thorough examination of ‘‘what’s 


wrong” with legal education. 


by Lois G. Forer * of the Pennsylvania Bar (Philadelphia) 


| F CHAUCER were to visit New York 
and Moscow today, probably the only 
place in either city where he would feel 
quite at home would be the law courts. 
He would not understand the language 
spoken in either city, but he would 
comprehend what was happening in 
the courtroom. The appearance of the 
room, the arrangement of the furniture 
and the procedures followed would be 
familiar. 

Is it that law represents truth im- 
mutable while the physical and social 
sciences and the other professions and 
trades are ephemeral? Or is it rather 
that other professions alter when they 
alteration find? The answer is prob- 
ably “yes” to both. 

The quest of the law is to do moral 
justice between individuals, to estab- 
lish guides and certainty in personal 
and commercial relationships, and to 
provide for the orderly and peaceful 
resolution of the problems of the in- 
dividual vis-d-vis the state. These are 
long-range absolutes to which Khru- 
shchev, Eisenhower and Chaucer might 
all subscribe although their answers to 
specific problems would certainly vary. 
The law is forever pouring new wine 
into old bottles and the standards by 
which the absolutes of the law are to 
be measured continually change. Occa- 
sionally, there is an overt recognition 
of this fact. The courts now admit that 
the test of “obscenity”, a concept ante- 
dating the Norman conquest, is con- 
temporary community standards, Also, 
in the construction of a contract, the 
courts while using the old phraseology 
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of consideration, parole evidence and 
other seemingly rigid formulae will be 
mindful of the custom of the trade. 
Thus, even though decisions are 
couched in time-honored language, 
they will reflect current modes and 
needs. 

This bowing to the times is not new. 
Chancery was developed in the fifteenth 
century to mitigate the harshness of 
the common law. In the late nineteenth 
century, the seeming rigidity of the 
separation between law and equity was 
overtly relaxed. The twentieth century 
has seen the almost universal (in com- 
mon law countries) adoption of sim- 
plified code pleading. The client’s ab- 
solute dependence upon the lawyer to 
select the proper writ and to use exact- 
ly the arcane language required was 
broken. Although the lawyer’s skills do 
not now seem so alien to the common 
knowledge of the client, the lawyer is 
needed more than ever to guide the 
laymen in the complexities of modern 
life. He is also expected to know a 
great deal more today than was even 
dreamed of a generation ago. 

What and how to teach him are 
questions to which there can be no 
final answer. A changing society will 
continue to demand new knowledge 
and new skills of all its citizens and 
particularly of its learned professions. 
The launching of the Sputnik focused 
the attention of the American people 
on the educational system. At present, 
many of the colleges and universities 
are undergoing an agonizing reap- 
praisal. Professional education is next 
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in the line of fire. The medical schools 
are being forced by the demand for 
more doctors and the shortage of quali- 
fied applicants to medical schools to re- 
examine not only the curriculum but 
also the entire program of formal edu- 
cation, interneship and training. 

At the present time there is no short- 
age of lawyers or law schools. Indeed, 
there are 262,320 lawyers in the United 
States. There is every reason for the 
law schools to become more selective 
and to demand better qualified stu- 
dents. But the self-appraisal and con- 
cern which is endemic in the profes- 
sion is not directed toward the aca- 
demic training of the lawyer. Like the 
rest of American society, members of 
the Bar are interested in their “status” 
in the community, which is not so high 
as in other generations. Some cite the 
relatively low income of the lawyer as 
compared with doctors and engineers. 
Others point with dismay to the den- 
igrating public image of the law and 
the lawyer. The response of some mem- 
bers of the profession is to suggest a 
Madison Avenue public relations pro- 
gram. 


The Organized Bar 
Is Aware of the Problem 

More responsible concern for the 
role of the legal profession is mani- 
fested by the organized Bar which has 
instituted programs for the continuing 
education of the practicing lawyer. 
Much effort has been made to give the 
practitioner the opportunity for spe- 
cialized training and a greater breadth 
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and depth of education. Two other 
fundamental types of continuing legal 
education approved by the Bar Associ- 
ation are described as follows: 

“The how-to-do-it courses to improve 
the competence of the general practi- 
tioner”; and 

“Education of the recently admitted 
lawyer in practical skills.” 

Implicit in both these programs is 
the admission that the law schools are 
remiss in supplying this needed train- 
ing. 

As much of the practice of medicine 
consists of treating measles, the com- 
mon cold, broken legs, so the greater 
part of a lawyer’s time is devoted to 
drawing wills, contracts and corporate 
agreements, bringing suit to recover 
damages in accident cases and defend- 
ing persons accused of unspectacular 
crimes. The legal profession is aiso 
expected to do creative and pioneering 
work—to draft legislation, local, na- 
It must fur- 
nish from its ranks those who will 
administer government and serve as 
judges. 

What, then, should be the functions 
of the law school? The obvious answer 
is the training of young men and 
women to fulfill all of these tasks in 
the contemporary scene and to equip 
them with the basic skills, intellectual 
methods, and moral responsibility to 


tional and international. 


serve the community in a rapidly 
changing world. 

Legal training, like all branches of 
education has undergone subservience 
to rigid theories, each of which has 
become encrusted with custom and the 
vested interest of those who cling to it. 
While elementary, secondary and high- 
er education have been formalized in 
schools since the days of classic Greece, 
professional legal training was until 
the nineteenth century largely a sys- 
tem of apprenticeship. Long before 
“progressive” education, the fledgling 
lawyer learned by doing and observ- 
ing. In England, he sharpened his 
inalytical powers, he developed his 
use of language and his skill in speech 
in the discussions at the Inns of Court. 
By association with the leaders of the 
profession, he earned their approval 
ind his right to practice. 

This immemorial system was changed 
when a Connecticut lawyer with a love 


of imparting his seasoned wisdom to 
younger men opened a law school in 
the eighteenth century. At first, this 
was simply an enlarged group of ap- 
prentices who received a more thor- 
ough and systematic training. From 
this small beginning by imperceptible 
degrees has grown our present system 
under which legal training is confided 
almost exclusively to law schools. In 
many states, one is not eligible to take 
the bar examination unless he has been 
graduated from a law school. 

The curious anomaly has developed 
in recent years that the law school 
graduate who has had three years of 
legal education and three or four years 
of college is not prepared to take the 
bar examination. The law school tui- 
tion alone costs from $600 to $3,000. 
Yet, after receiving his degree, the 
graduate must take and pay for an in- 
tensive course in order to pass the 
bar examination. These courses in each 
state are run by a small group of law- 
yers for profit. They are not “accred- 
ited” schools. Nor, are they part of 
any recognized educational institution. 
In no other profession is the graduate 
of an accredited school unequipped 
and unable to pass the state examina- 
tion. Moreover, in other professions, 
it is the rare exception who fails to 
pass the state examination and receive 
his license to practice. The mortality 
rate in the bar examination, however, 
varies from 30 per cent to 60 per cent 
or even higher. The graduates of the 
leading law schools fare almost as 
badly as the graduates of the other 
schools. Of course, it may be suggested 
that the fault lies in the examinations 
which are prepared and graded by 
leading lawyers, rather 
training of the students. 


than in the 


Are Law Students 
Really Trained? 

Let us look, therefore, at these stu- 
dents to see whether, irrespective of bar 
examinations, they are well trained 
and well equipped to handle both the 
traditional problems which confront a 
lawyer and the new problems peculiar 
to our times, Also, we must ascertain 
whether they have been trained to meet 
and solve effectively those problems 
not yet at issue but certainly imminent 


and identifiable. 
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The single most important and basic 
skill of the lawyer is his ability to use 
language. He must be able to express 
himself with clarity and precision. The 
mathematician and the scientist can 
avail themselves of symbols. The law- 
yer’s only tool is words. In our soci- 
ety, most financial transactions are re- 
duced to writing. Wills, leases, con- 
tracts, licenses, agreements of every 
sort must be drawn with such clarity 
that the parties actually have a meet- 
ing of the minds so that when the un- 
expected occurs the rights and obliga- 
tions are clearly and unmistakably 
fixed. 

When problems arise, the lawyer 
must be able to explain, clarify, per- 
suade and convince. He will succeed 
in none of these tasks if his prose is 
muddy, his syntax uncertain, his dic- 
In the 
building of an argument, he must ar- 
range his thoughts in logical sequence 
and move to an ineluctible conclusion. 


tion careless and imprecise. 


The best of legal documents is not 
a dry collection of whereas, the party 
of the first part, etc. A legal brief or 
argument succeeds when it comes to 
life. Moral principles expressed in the 
opinions of great judges have passed 
into the language in the same way that 
Shakespeare and the Bible are a part 
of every educated man’s inheritance. 

Clarity, color and vigor of expres- 
sion are essential in public law. A stat- 
ute which is unclear is costly in dollars 
and cents. Litigation is necessary for 
a court to determine its meaning. 
People are inconvenienced and indus- 
trial development may be halted while 
preventable ambiguities are being re- 
solved in lengthy proceedings. 

This basic failure to communicate in 
one’s native language is not peculiar 
to the young lawyer. Unfortunately, 
colleges and universities throughout 
the country find it necessary to con- 
duct classes in remedial reading and 
writing. Some few years ago the law 
schools became aware of this wide- 
spread deficiency. Many adopted the 
usual educational expedient: a course 
was added to the existing curriculum. 
Instead of examining the pedagogical 
methods and the curriculum under 
which the semiliterate were enabled to 
graduate, it was deemed sufficient to 
provide a course in legal writing. To 
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expect that competence, to say nothing 
of mastery, in the use of that marvel- 
ously subtle and highly complex and 
sophisticated instrument, the English 
language, could be achieved in a single 
isolated course is as absurd as to ex- 
pect that “citizenship” or “American 
ideals” can be taught in a single course 
bearing such a name. 

One who has not recently observed 
the teaching in the law schools might 
innocently inquire why a special course 
in legal writing was considered neces- 
sary. When the student studies con- 
tracts, does he not examine and draft 
many contracts? When he studies pro- 
cedure, does he not analyze sample 
cases and then draw his own pleadings 
and submit them to the professor for 
criticism and discussion? 


Law Students 
Do Little Writing 

In most law schools the student does 
little if any writing. He may graduate 
without ever having seen a complaint 
or a lease. The usual method of in- 
struction is to assign to the students 
the reading of several appellate court 
opinions dealing with a common legal 
question. In classroom discussion the 
professor attempts to elicit from the 
students certain substantive principles 
of law contained in the opinions. This 
is known as the case method. Despite 
the nomenclature, the student does not 
actually study a case. Never is he pre- 
sented with raw facts from which to 
build a legal case. He does not ex- 
amine pleadings, objections, stipula- 
tions of fact, interrogatories, deposi- 
tions, pretrial notes, the transcript of 
the trial itself, the objections and ex- 
ceptions, points for charge, the appeal 
and statement of question relied on, 
briefs, and transcript of oral argument 
(where it is taken). All of this which 
precedes the written opinion of an 
appellate court is as vague and mys- 
terious to the law student as the lost 
continent of Atlantis. The classroom 
discussion of the cases is not directed 
to aconsideration of the entire process. 
Rather, a Supreme Court opinion is 
treated as if it sprang like Athena full 
grown from the head of the Justice in- 
stead of being the culmination of a 
long and complex process guided and 
developed in the traditional adversary 
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way by opposing counsel. A very wise 
chief justice remarked that the young 
graduate of a law school is prepared 
to be a justice of the Supreme Court. 
It is only years later that he learns 
how to be a trial judge or a lawyer. 
When the student asks in vain for 
training in the practice of law, he is 
generally given one of two answers: 
(1) that the faculty does not have 
time to read papers: or (2) that the 
practical details can be “picked up” 
later and that what he is learning in 
law school is of a higher nature, a 
philosophic approach to the law. Al- 
though the full-time law professor 
seldom teaches more than nine hours 
of class per week, he does not have 
time to read student papers because he 
is engaged in research. The nature of 
this research will be discussed later. As 
to philosophy, few students ever take 
a course in jurisprudence. Frequently 
the only course that is offered consists 
of a smattering of excerpts from Plato, 
Justinian and Grotius. The law student 
seldom reads books, either of history 
or philosophy. The history and devel- 
opment of the common law is not a 
part of the curriculum. Occasionally 
change is noted when there is a dra- 
matic reversal by the Supreme Court. 
But, the growth of the law, the in- 
creasing scope of interests subject to 
legal protection, these historical pat- 
terns upon which the future expansion 
of the law is plotted by the creative 
lawyer are lost in a maze of opinions. 
The great body of English literature 
which illumines the law, whether it 
concerns Jarndyce v. Jarndyce, Pooh- 


Bah or Mr. Tutt 


incognita. 


is largely terra 


Philosophy of government, literature, 
the use of the English language both 
written and oral, the technical skills of 
the legal craft—these have all but dis- 
appeared from the curriculum and the 
content of the courses. They have been 
replaced by a dilution of sociology, 
psychology and economics. Instead of 
courses in equity and code pleading, 
the student is offered “family law”. 
Since anyone can in ten minutes ascer- 
tain the grounds for divorce, the right 
to support and alimony, if any, in a 
particular state, the year is spent in 
considering what should be the sound 
basis of familial relationships. Simi- 


- 
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larly, one auditing some classes in 
criminal law would hear discussions of 
theories of deterrence and punishment, 
definite and indefinite sentences, re- 
habilitation and the like. The difficult 
questions of jurisdiction, second of- 
fender statutes, felony murder and 
similar questions are mentioned briefly 
in passing. 

Such broad and loose discussion of 
legal questions in terms of sociological 
issues is known in the legal education 
trade as “inter-disciplinary studies”. 
The original, valid concept of inter- 
disciplinary work was to bring to focus 
on the resolution of a given problem 
the skills and knowledge of several 
disciplines, not the fuzzy-minded blur- 
ring of technical questions. The value 
of inter-disciplinary work lies not in 
teaching an amalgam to the student 
but in co-ordinated research, 


Legal Research 
Conducted In Vacuo 

Despite the emphasis on the inter- 
disciplinary approach, vast sums are 
being spent on legal research which is 
conducted in vacuo without the essen- 
tial information and understanding 
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available in other fields of learning. 
One of many such worthless research 
projects was a code of water law draft- 
ed by law school professors who had 
obtained funds from a 
foundation. They failed to consult hy- 
drologists, 


substantial 


engineers or lawyers en- 
gaged in the litigation of the very 
points of law they were attempting to 
codify. 

In a recent article in the New York 
Times Magazine, an anonymous pro- 
fessor at a large university pointed out 
the debasing of “research” that has 
taken place. Any one who consults a 
few secondary sources in the library 
and writes a paper is doing research. 
Regardless of the subject or the con- 
tribution to learning, it is research 
and it is considered important, more 
important than teaching. As a result 
of the publish or perish dogma, much 
academic sterility is to be found in 
faculty writings as well as truly semi- 
nal thought and basic exploration of 
facts and theories. An examination of 
faculty contributions to the law reviews 
reveals both types of research. Too 
often a settled point of law is dissected 
and examined from a medieval con- 
ceptualistic point of view, or an estab- 
lished principle is subjected to a 
pseudo-scientific technique. Statistical 
methods are applied to a small group of 
cases, each of which is factually unique. 

With an emphasis on continued re- 
finement of settled issues, the problems 
on the frontiers of the law are all too 
often ignored. It is in this vast and 
uncharted area that legal research is 
most needed. Some problems of limited 
compass raise purely legal issues. For 
example, the development of a more 
expeditious yet constitutional method 
of condemnation for the ever-increas- 
ing highway program, or the compul- 
sory merging of uneconomic and non- 
functional government units into a 
comprehensive political body to admin- 
ister huge metropolitan areas. Other 
problems require the assistance and co- 
How 
much basic research is being done in 
the control and administration of water 
resources? Or to develop a body of 
tort and contract law to govern atomic 
power? We have not evolved a rational 
nation-wide system of liability for avi- 
ation accidents and still apply prin- 


operation of many disciplines. 


ciples of law literally developed for the 
horse and buggy. In an ever-diminish- 
ing world of closer contacts, how well 
are we training the future lawyers to 
deal with private international law? A 
glance at the catalogues of many law 
schools would reveal that none of these 
subjects are being taught to the under- 
graduate. 


Why Do Law Schools 
Fail To Meet Needs? 

Why do so many of the law schools 
fail to meet the present needs of the 
profession and also fail to look to the 
future? A law school needs more than 
Mark Hopkins’ proverbial log plus 
It must have a 
But beyond that, the basic 
requirements are still teacher and stu- 


student and teacher. 
library. 


dent—and a close relationship between 
the two. Where the teacher has so little 
contact with the student that a stand-in 
can write an examination, which has 
happened in some universities, ob- 
viously this is lacking. Where there is 


no written or oral work other than 


informal classroom discussion and an 
examination paper, the sharpening of 
perception and the development of skill, 
the mind of the teacher shaping that of 
the student, cannot occur. 

Judge Wyzanski expressed the need 
for a close and meaningful relation- 
ship between the law student and a 
teacher, wise and experienced in the 
practice of the law. In answering the 
criticism levelled at some less repu- 
table practitioners, he points out: 


...It is very easy indeed to criticize 
people because at the age of thirty- 
five or forty-five they are “shysters.” 
It is very easy to forget that it may be 
... they never had a chance adequate- 
ly to learn the standards of the pro- 
fession under masters in their calling. 

There was a time when our bar, like 
the English bar, was an apprentice- 
ship bar. There was a time when 
George Wythe in Virginia, and The- 
ophilus Parsons in Massachusetts, and 
other men in your various states, took 
the young aspiring lawyer and trained 
him. 

Now, I do not mean to say that we 
have lost on aet balance by going to 
a system of law schools instead of in- 
dividual teachers and the apprentice- 
ship method. But though we have not 
lost on net balance there is one kind 
of loss we have sustained, and that is 
the kind of direct moral influence, the 
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awareness of responsibility which men 
get from a direct contact with an elder 
at the bar whom they admire and 
respect. 


Judge Wyzanski, who was a law clerk 
to Judge Learned Hand, observed that 
the law clerks to the great judges re- 
ceive a superb training—not only in 
the law but by way of example in 
handling moral and ethical problems. 
Any lawyer who has had the oppor- 
tunity to serve as a clerk to an out- 
standing judge will testify that this, 
not the years in law school, constituted 
his real education. 

Why is this so? Simply because 
many of the professors and instructors 
in the law schools have never been 
lawyers. After graduation from law 
school, they have immediately begun 
teaching. Some few have had a year of 
government service in a single agency 
of limited scope. Others, perhaps a 
year or two in a law office. A brief 
experience as a most junior associate 
in a large firm is insufficient to absorb 
the ethos of a profession which has so 
many aspects—moral, ethical, political, 
economic and personal—as well as 
Such law teachers cannot 
imbue the student with the qualities 
needed in the profession, much less 


technical. 


offer him the necessary training in 
skills, no matter how brilliant their 
minds nor how clever their dialectic. 
Justice Holmes wisely pointed out that 
the life of the law has not been logic, 
but experience. It is this experience 
and understanding of law in action 
and as a social force which is sorely 
lacking. 


Law Schools Are Really 
Teaching How To Teach Law 
Because a large proportion of the 
faculty itself does not know the needs 
of the profession, many schools fail to 
supply the essential skills and training 
for the lawyer. It is a self-contained 
law become 
teachers to teach other law students to 
become law teachers. The sterility and 
absurdity of this process is also re- 
sponsible for the choice of the research 
projects and the ineptitude of many of 
the studies. A sound evaluation of pos- 
sible research projects is often lacking 
because the needs of the profession 
and society for certain basic informa- 


world where students 
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tion or for specific statutes is not 
understood. The scope of problems 
dealing with studies of court proce- 
dures is often not known by the person 
in charge at the inception of the proj- 
ect and hence insufficient time, staff 
and budget are allowed for the study. 
Consequently, the results are unsatis- 
factory. In other projects, the research- 
ers lack the necessary background and 
costly time is wasted while they acquire 
through trial and error knowledge and 
techniques which are well known in the 
profession. Yet, seldom is the prac- 
ticing lawyer who has a wealth of ex- 
perience in the very problem being 
studied ever retained to direct a law 
school research project. He is fre- 
quently not even consulted. 

Research grants are generally award- 
ed to the young graduate. While in the 
physical sciences this has proved most 
fruitful, one wonders at its efficacy in 
the law. How can a young student 
evaluate the court system of Ghana if 


In the American Bar 


Reads the Journal! 





This picture proves that the Journal 
has at least two readers—although the 
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he has no knowledge of the operation 
of the judicial system of another coun- 
try? What value will there be from a 
year’s fellowship enabling a young 
teacher “to think” (and there are a 
number of such fellowships given every 
year) when there is so much for him 
to learn? The leisure for contemplation 
might better be given to the older pro- 
fessor who has a rich experience of 
practice and teaching. 

Many liberal arts colleges and public 
school systems are calling upon older 
persons to teach. Retired physicists 
and sociologists are infusing their stu- 
dents with new enthusiasm and under- 
standing. Business executives are go- 
ing to college to study philosophy. All 


of these programs are designed to in- , 


crease the depth of knowledge and to 
obliterate the barriers between town 
and gown, between the active world 
and the academic world. Nowhere is 
this more necessary than in the law. 


Not only is the free world engaged 


in mortal competition in the fields of 
defense and public education, but also 
very importantly in the quality of jus- 
tice. If justice is delayed because, 
despite the plethora of lawyers, few 
are motivated or trained by the law 
schools to become trial lawyers, if the 
administration of justice is not made 
more expeditious and less costly, if the 
vast sums dedicated to research are not 
devoted to the solution of basic and 
urgent problems, then the law will no 
longer be the core and foundation of 
this free society. 

It is only in the law schools that 
time and funds are available to devote 
to the proper training of the future 
lawyers and to the solution of the 
problems of today and tomorrow. The 
law schools neglect at their peril these 
tasks. To continue to do so will be to 
abdicate a unique and valued role 
which is today gradually being as- 
sumed by other organizations, 


Association, Nearly Everybody 


United Press International 


fact that one of them is (this year) and 
the other will be (next year) a regular 


contributor to our columns may ex- 
plain some of the intense study which 
these two gentlemen are devoting to 
our February number. This picture of 
Association President-Elect John C. 
Satterfield (left) and President Whit- 
ney North Seymour was taken in 
February during the Association’s Mid- 
year Meeting at the Edgewater Beach 
Hotel in Chicago. It has not yet been 
determined whether the President and 
the President-Elect were pleased or dis- 
pleased with what they found on our 
pages. Their expressions may indicate 
shocked horror at a misplaced comma, 
stern disapproval of an upside-down 
“OQ”, or deep consternation at a split 
infinitive that managed to stealthily 
slither in when the editorial staff wasn’t 
looking. It is also possible that the 
beauty of our prose, the lucidity of our 
style and the clarity of our expression 
have left them in wonder and admira- 
tion. 
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The General Accounting Office: 


The Federal Government’s Auditor 


This article deals with the history and functions of the General 
Accounting Office—an agency of the Government that is little known 
even to lawyers. Mr. Baer declares that it affords a fertile field of 


practice for the legal profession. 


by Eli Baer ¢ of the Maryland Bar (Baltimore) 


. 
kK EW LAWYERS realize the “bread 
and butter” nature of practicing be- 
fore the General Accounting Office of 
the United States. We hear of lawyers 
specializing in practice before the Tax 
Court, the Securities and Exchange 
Commission, the Federal Communica- 
tions Commission, the Board of Con- 
tract Appeals, the Federal Trade Com- 
mission, the Maritime Commission and 
the Patent Office, among others, but 
few attorneys specialize in prosecuting 
or defending claims before the General 
Accounting Office, familiarly known as 
the “GAO”. Yet of all the agencies of 
the Government, the General Account- 
ing Office is wider in scope and encom- 
passes more authority than most, and, 
as a matter of fact, overlaps nearly all 
of them. 

Surprisingly enough, you don’t have 
to be an accountant to practice before 
the General Accounting Office. Perhaps 
that is the reason so many lawyers 
have missed this lucrative source of 
income. And, when you stop to con- 
sider that more than 200.000 claims 
were filed in the GAO during 1957, it 
is not hard to understand the great 
potential which practice before that 
Office affords. 

Let me, therefore: (1) review the 
history of this vast agency of the 
Government, (2) discuss the present 
scope of its jurisdiction and activities 
and (3) discuss briefly some of its 
decisions so you can get the “feel” of 


its operations. After doing this, I be- 
lieve you will agree that a wonderful 
opportunity for specialization has been 
overlooked by many members of the 


Bar. 


Historical Development of the 
General Accounting Office 

The authority of the GAO stems 
from the Constitution which provides! 
that: “No money shall be drawn from 
the Treasury, but in consequence of 
appropriations made by law.” Thus, 
when our Government was formed, it 
was established that Congress, com- 
posed of the elected representatives of 
the people, should have control over 
the purse strings. Auditing of govern- 
ment expenditures is, therefore, a con- 
gressional function.” 

Originally, various committees of 
Congress examined expenditures. But 
as Congress became more involved in 
its legislative function, it relaxed its 
control over auditing and appointed a 
Superintendent of Finance. Later, the 
auditing function was transferred to 
four specially appointed officers of the 
Treasury Department. It is curious 
that, although the Treasury Depart- 
ment was created as part of the Execu- 
tive Branch of the Government, these 
officers were accountable to the Legis- 
lative Branch-—through the Treasury. 
The vehicle for that control was the 
requirement that their appointment, as 
well as the appointment of the Secre- 
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tary of the Treasury, had to be con- 
firmed by the Senate. But, although 
the duties of these officials were spelled 
out by congressional enactment,* this 
overlapping became too cumbersome, 
and in 1868,* the balances certified to 
be due by the Comptrollers of the 
Treasury were made conclusive upon 
the Executive Branch of the Govern- 
ment. 

894 attempted a fur- 
ther recapture of its ancient auditing 


Congress in 


function. By the Appropriations Act® 
of that year, it provided for the ap- 
pointment of a single Comptroller and 
six Auditors. The certifications of 
these Auditors were made final and 
binding on the Executive Branch, sub- 
ject only to an appeal to the Comp- 
troller himself. But, since the Comp- 
troller and the six Auditors remained 
in the Executive Branch, Congress still 
lacked the control over government 
spending which was so sorely needed. 
It did not regain this control until 
1921 when it created an independent 
auditing agency,® known as the Gen- 
eral Accounting Office, presided over 
by a Comptroller General who, upon 
confirmation by the Senate, is answer- 
able only to Congress. By creating this 
office, Congress recaptured its original 





1. U. S. Constitution, Article I, $9. 

2. 63 Stat. 205 (1949), 5 U.S.C. 133Z-5; 64 
Stat. 834 (1950), 31 U.S.C. 65 (1952). 

3. 1 Stat. 65 (1789), 5 U.S.C. 242 (1958). 

4. 15 Stat. 54 (1868). 

5. 28 Stat. at 205 (1894). 

6. Budget and Accounting Act. 42 Stat. 20, 
23 (1921). 
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power independently to “decide the 
legality and propriety of public ex- 
penditures and to disallow improper 
and illegal payments”.* 


Present Scope of the 

Office’s Jurisdiction 
Investigative and auditing activities 

of the GAO are 


more than twenty-five branch offices, 


now diversified in 
located in the United States, Europe 
and the Far East. This insures swift 
and efficient auditing without a lapse 
of many years between expenditures 
and audit, which was the rule rather 
than the exception until recently. 

The Comptroller General’s authority 
also includes giving decisions before 
payment at the request of the head 
of any government department, a dis- 
bursing officer or a certifying officer. 
And if you have a claim pending be- 
fore an agency of the Government and 
are getting the “bounce around”, it 
should be of interest to know that the 
agency will be forced to submit the 
matter to the Comptroller General for 
decision if you file a claim with the 
General Accounting Office. 

The GAO has established an elab- 
orate system in its Claims Division and 
Office of the General Counsel for con- 
sideration of claims. When your claim 
is presented to the GAO, you will be 
given an opportunity to present your 
arguments, allegations of fact and brief 
of the law. You will also have an op- 
portunity to confer with attorneys and 
attorney-conferees, and you may even 
confer at the level of Comptroller Gen- 
eral himself, since he has a personal 
staff set up to assure any claimant his 
“day in court”. 

There is, however, one “hooker” in 
the deal. It is important to realize 
that, although you are given a hearing 
by the Comptroller General and his 
staff, all decisions will be based upon 
the written record. It is interesting to 
know that, after the conference, the 
conferee will make a few notes of the 
conference for the file and return it, 
with all pertinent papers, to the attor- 
ney or claim examiner who originally 
handled the case. With that return, the 
file is closed insofar as the conferee is 
concerned. It is therefore of the ut- 
most importance that you clearly and 
ably stress your position by the writ- 
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ten record, and your presentation of 
the facts must be clear and backed up 
by the record. 

In effect, then, the GAO is an arbi- 
trator between you and the adminis- 
trative office in deciding what is re- 
quired under the law. Neither you nor 
the administrative office will ever meet 
the man who makes the decision be- 
cause the organization of both the 
GAO and the administrative office is 
such that every claim must go to a sub- 
ordinate for preliminary review, to a 
reviewing officer for his opinion and 
finally to the officer charged with the 
duty of making the final decision, over 
whose signature the action of the Office 
will issue. 
of the GAO are 


Decisions based 


upon the facts and the applicable law 


of the case. If, however, the adminis- 
trative office is forceful enough in its 
findings of fact and conclusions of law, 
you will ordinarily start with two 
strikes against you, since the adminis- 
trative findings are accepted unless 
there is evidence of arbitrariness or 
capriciousness or unless the result is 
so grossly erroneous as to suggest bad 
faith. 

But all is not lost if your claim is 
given an adverse administrative report 
because your representations of fact 
and conclusions of law will certainly 
be considered. In preparing your con- 
clusions of law, it is a good idea to 
review the published, as well as the 
unpublished, reports and decisions of 
the Comptroller General since they are 
considered stare decisis and scrupu- 
lously followed by the Office as prece- 
dent. Yet, I do not wish to leave the 
impression that the Comptroller Gen- 
eral’s opinions are inflexible—they are 
not. In recent years, the Comptroller 
General and his legal staff have become 
more receptive to claims receiving an 
adverse administrative report. 
denied by the 
Comptroller General your only re- 
course is to the United States District 
Courts or to the Court of Claims, since 


If your claim is 


the decisions of the Comptroller Gen- 
eral, though binding on officers in the 
Executive Branch of the Government, 
are not binding on claimants. The 
statute of limitations for filing suits 
against the Government is generally 
six years from the date the cause of 
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action accrued.’ The GAO will, how- 
ever, entertain claims up to ten years 
If the six 
years is about to expire, and it appears 


from the accrual date.” 
that your claim may be denied, or if 
you have not yet filed your claim, it 
may be “smart” to file suit thus pre- 
serving your position in the courts. 
Note, too, that the Comptroller Gen- 
eral applies equitable principles in cer- 
tain cases under specific statutory 
authority. These principles are applied, 
for example, to claims for the remis- 
sion of liquidated damages in military 
contracts!" and to claims for liquidated 
damages for delay, in whole or in part, 
upon the recommendation of the de- 
partment concerned.'! The Comptrol- 
ler General is also authorized to sub- 


? 


mit “meritorious” claims to Congress 
where funds have not been appropri- 
ated or are not available for their pay- 
ment. Therefore, here’s a tip for you: 
If you have a case such as this, seek 
a favorable decision from the admin- 
istrative office concerned and don’t 
waste time elsewhere. 

Another matter of interest is the fact 
that until recent years, the Comptroller 
General contended that only he or the 
courts could grant relief in claims in- 
volving mistakes in bid.!* That posi- 
tion caused many delays in processing 
claims and making awards in cases of 
emergency. To assist the defense pro- 
gram, the Comptroller General gave 
conditional authority to the Govern- 
ment’s defense establishments to con- 
sider mistake-in-bid cases where the 
mistake is clear and convincing. The 
condition imposed is that the Comp- 
troller may question the correctness of 
the administrative action.!* And note 


that it is the mistake which must be 





7. Under the Budget and Accounting Act of 
1921, ibid., and subsequent legislation, it be- 
came, as the Select Committee of the Senate on 
Small Business put it, the ‘“‘duty of the Comp- 
troller General and the General Accounting 
Office to make independent audits and investi- 
gations of the financial operations of the Gov- 
ernment, to prescribe principles and standards 
for accounting in the various federal agencies, 
to render decisions on the legality of financial 
transactions, to settle the accounts of, and 
claims by or against the Government, to furnish 
advice and assistance to the Congress, and to 
perform other work relating to the financial 
affairs of the nation’’. 

8. 28 U.S.C. 2401 (1952). 

9. 31 U.S.C. 71a, 237. 

10. 10 U.S.C. 2312 (1958). 

11. 64 Stat. 591 (1950), 41 
(1952). 

12. 8 Comp. Gen. 397 (1929); 16 Comp. Gen. 
193 (1936). 

13. 29 Comp. Gen. 393 (1950); 16 Comp. Gen. 
565 (1936). 


U.S.C. 256(a) 
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clear and convincing and not the in- 
tended bid. 

Thus, if you have alleged that a mis- 
take was made in a submitted bid, and 
you fear that you are getting nowhere 
with the administrative office con- 
cerned, before the bid is accepted or 
rejected you should appeal directly to 
the Comptroller General and notify the 
administrative office so that the award 
will not be made against your interests 
pending consideration by the Comp- 
troller.'4 If, however, you wish to 
stick by your guns, you should realize 
that it is dangerous to accept the award 
anyway and hope for relief later, be- 
cause relief may not come.!® 

You should also know that your 
client’s bid may not be accepted, al- 
though he is the lowest bidder, if he 
is not also the lowest responsible bid- 
der. He must not only be financially 
able to perform the contract work, he 
must not be a debarred bidder. In 
other words, he must not be on any 
black list which certain administrative 
offices send to the GAO in “willful 
violation” cases under, for example, 
the Child Labor Act,!® the National 
Housing Act,'* the Walsh-Healey 
Act,!8 the Davis-Bacon Act.'” the 
Wage-Hour Law,?" and the Anti-Kick- 
back Act.*! 


Recent Decisions of the 
General Accounting Office 

Next, let us get the “feel” of the 
GAO’s legal thinking by setting forth 
briefly certain recent holdings of the 
Comptroller General. 

Where fraud is attempted, even in 
part, by presentation of a false voucher 
to the Government, the entire claim 
must be forfeited, 
action in quantum meruit is not en- 


and a cause of 


forceable.?? 

The mere fact that a construction 
project was substantially completed 
and occupied by the Government does 
not make the Government liable for 
damage to the property before “final 
acceptance” of the project, even though 
the damage was caused by the negli- 
gence of a government employee un- 
connected in any way with the con- 
tractor.? 

Even though the Government may 
be merely a stakeholder, the courts 
have no authority to order government 


moneys to be paid into court so that it 
may be distributed. The courts may 
render judgment and the claimant must 
take it from there.*4 

A contractor will not be relieved 
from paying an assessment of liqui- 
dated damages for delay in performing 
a contract, when the contract contains 
no provision for excusing the contrac- 
tor for any cause, although the delays 
were caused by adverse and inclement 
weather, since these elements are con- 
sidered part of the general hazard as- 
sumed, unless the weather conditions 
are so abnormal, extraordinary or un- 
usual as to be classed as an act of 
God.*5 

A serviceman’s misnomer or inac- 
curacy in naming his beneficiary un- 
der the act providing for death gratu- 
ity pay does not make the instrument 
inoperative since the GAO will con- 
strue the instrument as a will and seek 
to determine the true intention of the 
decedent.*® 

Proxy marriages, if valid where per- 
formed, are considered valid by the 
GAO for purposes of military pay and 
allowances.?* 

Although the Supreme Court has 
held that the recovery of liquidated 
damages from a government contrac- 
tor in an action brought under the pro- 
visions of the Walsh-Healey Act more 
than two years after the cause of action 
accrued is barred by the two-year stat- 
ute of limitations in Section 6 of the 
Portal to Portal Act of 1947,?° the 
GAO has held that, since the Supreme 
Court decision is applicable only to 
court actions, the Government may still 
collect by means of a set-off, or other 
withholding ‘after expiration of the 
two-year statutory period.*® 

A contract may expressly provide 
that it does not become binding until 
it is finally approved by a “higher 
Government authority”, but, if the bid 
is accepted by the contracting officer 
without his superior’s approval, it be- 
comes a valid and binding contract as 
of that date, if the contract is finally 
approved by the superior officer, on 
the theory that such provisions are 
contracting formalities by the Govern- 
ment for its own benefit.*” 

An invitation to bid which is drawn 
around a brand name or a patented 
device is defective if it does not give 
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Leonard L. Grief, Jr. 


Eli Baer is now in private practice 
in Baltimore and Washington, D. C., 
after many years’ experience in the 
service of the Federal Government. 
He is a former Principal Claims 
Attorney and Assistant General 
Counsel to the Comptroller General 
and is now Special Assistant to the 
Attorney General of Maryland. 





other bidders an opportunity to offer 
substitute or equal items.*! A specifi- 
cation which unconditionally provides 
that certain heating units must bear 
the Underwriters’ Laboratories seal is 
unduly restrictive.*7 

Although minimum workweek and 
overtime wage provisions are recog- 
nized as federal enactments aimed at 
promoting and maintaining fair labor 
standards, there is no authority for 
inserting such requirements in a gov- 
ernment contract in the absence of 
specific authority in the appropriation 
act." The Comptroller General has 





14. 36 Comp. Gen. 513 (1957). 

15. 26 Comp. Gen. 426 (1946); contra, Rap- 
poli v. United States, 98 Ct. Cl. 499 (1943). 

16. 39 Stat. 675 (1916). 

17. 48 Stat. 1246 (1934), as amended, 12 
U.S.C. passim (1952). 
18. 49 Stat. 2036 
U.S.C. 35-45 (1952). 

19. 46 Stat. 1494, as amended, 40 U.S.C. 276a- 
276-a-5. 

20. Fair Labor Standards Act, 52 Stat. 1060 
(1938), as amended, 29 U.S.C. 201-219 (1952). 
21. 60 Stat. 37 (1946), 41 U.S.C. 51-54 (1952). 

. 23 Comp. Gen. 907 (1944). 
25 Comp. Gen. 332 (1945). 
. 14 Comp. Gen. 567 (1935). 
. 26 Comp. Gen. 423, 425 (1946); 28 Comp 
n. 618 (1949). 
26. 32 Comp. Gen. 249 (1952). 
27. 32 Comp. Gen. 173 (1952). 
28. 61 Stat. 84, 29 U.S.C. 216, 251-262. 
29. 33 Comp. Gen. 66 (1953). 
30. 33 Comp. Gen. 180 (1953). 
31. 33 Comp. Gen. 524 (1954). 
32. 33 Comp. Gen. 573 (1954). 
33. 33 Comp. Gen. 449 (1954). 


Vol. 47 


(1936), as amended, 41 


NMMwWNh? 
er ee 


Q 
® 


361 





The General Accounting Office 


also ruled that a contracting officer has 
no authority to execute a contract 
without inclusion of the applicable 
provisions of the Eight Hour Law.** 
In a case involving a question as to 
whether the Government may award 
a contract to a non-union contractor, 
it was held that no statute requires the 
employment of union labor by govern- 
ment contractors, and there is no legal 
justification for the rejection of the 
lowest bid received solely because the 
low bidder does not employ union 
labor.*5 
Attorneys’ fees which are incurred 
by a contractor in resisting and elimi- 
nating a local tax, which the Govern- 
ment would otherwise be obligated to 
pay as part of its contract cost price, 
may be reimbursed to the contractor.*® 
The Government may not waive dam- 
ages accrued under a valid liquidated 
damage provision, even though the 
contractor can prove that the Govern- 
ment suffered no pecuniary loss and 
that the amount of liquidated damages 
assessed was equal to a substantial per- 
centage of the total contract price.** 
If the Government delays in making 
payments to a contractor, it is not 
liable for interest or other costs which 
the contractor incurs because of the 
delay unless the contract so provides.*® 


Make Your Hotel 


The Eighty-Fourth Annual Meeting 
of the American Bar Association will 
be held in St. Louis, Missouri, August 
7-11, 1961. 

The December, 1960, issue of the 
Journal carries a complete announce- 
ment with respect to hotels, registra- 
tion, etc., and in requesting accommo- 
dations please use the hotel reservation 
application therein provided. 

Attention is called to the fact that 
many interesting and worthwhile events 


Moneys due or to become due under 
a government contract may be as- 
signed** but the contract itself may 
not be assigned.*” There is, however, 
no objection to subcontracting if the 
prime contractor is found to have the 
necessary experience, facilities, organi- 
zation and technical qualifications.*! 
A bank which has become an assignee 
of amounts due under a contract con- 
taining a “no set-off” clause is fully 
protected under its assignment*? even 
though the Comptroller General has 
also ruled that his authority to set-off 
amounts due the United States is a 
paramount right.4* 

Liquidated damages for delay may 
not be assessed against a contractor 
where the time of delivery is not too 
certain and the government delays an 
unusually long time in requesting de- 
livery, since the imposition of liqui- 
dated damages in that situation would 
be punitive.*4 

A bid cannot be considered as hav- 
ing been accepted in good faith if an 
error in the bid is so apparent that it 
must be presumed that the contracting 
officer knew of the mistake and sought 
to take advantage of it.4° A contract, 
however, which does not express the 
agreement of the parties by reason of 
a mutual mistake or omission, may be 


reformed.*® Where there is nothing on 
the face of the bid to place the con- 
tracting officer on notice that an error 
has been made, and the unilateral error 
is not so gross as to make the resulting 
contract unconscionable, there can be 
no relief to the bidder and the contract 
may be accepted as submitted.** 

The vast increase in government 
spending for defense and other pur- 
poses in focused 
attention on the General Accounting 


recent years has 
Office which, as the Government’s audi- 
tor, often decides fundamental ques- 
tions regarding expenditure of govern- 
ment funds. Concomitantly the impor- 
tance of practice before the General 
Accounting Office has grown until to- 
day it offers an opportunity for spe- 
cialization which you might well look 
into, 





34. 24 Comp. Gen. 376 (1944). 

35. 31 Comp. Gen. 561 (1952). 

36. 32 Comp. Gen. 155 (1952). 

37. 32 Comp. Gen. 67 (1952). 

38. 33 Comp. Gen. 263 (1953). 

39. Assignment of Claims Act, 65 Stat. 41 
(1951), 31 U.S.C. 203 (1952). 

40. 20 Comp. Gen. 295 (1940). 

41. 34 Comp. Gen. 595 (1955). 

42. 35 Comp. Gen. 104 (1955). 

43. 29 Comp. Gen. 40 (1949). 

44. 35 Comp. Gen. 43 (1955). 

45. 35 Comp. Gen. 33 (1955). 

46. 26 Comp. Gen. 899 (1947). 

47. 26 Comp. Gen. 415 (1946); 29 Comp. Gen. 
40 (1949). 


Reservations Now! 


of the meeting will take place on Sun- 
day, August 6, preceding the opening 
sessions of the Assembly and the House 
of Delegates on Monday, August 7. 

hotel 
should be addressed to the Meetings 


Requests for reservations 
Department, American Bar Associa- 
tion, 1155 East 60th Street, Chicago 
37, Illinois, and must be accompanied 
by payment of the $25.00 registration 


fee for each member for whom a reser- 


362 American Bar Association Journal 


vation is requested. (The fee for mem- 
bers of the Junior Bar Conference is 
$20.00.) This fee is NoT a deposit on 
hotel accommodations but is used to 
help defray expenses for services ren- 
dered in connection with the meeting. 

Be sure to indicate three choices of 
hotels, type of accommodations desired 
and by whom you will be accompanied. 
We must also have definite dates of 
arrival and departure. 
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Disbarments and Disciplinary Action: 


The Record for Five Years 


For several years, Mr. Smith has summarized for Journal readers 
the record of disciplinary actions brought throughout the country 
against members of the legal profession. This year’s record shows an 
encouraging decline in the number of disbarments. Mr. Smith urges 
the adoption of Clients’ Security Funds in every state to repay the 
unfortunate victims of the few dishonest lawyers who misappropriate 


the funds entrusted to their charge. 


by Reginald Heber Smith ¢ of the Massachusetts Bar (Boston) 


In THE Canadian Province of Alberta 
there live about one million people who 
are served by about one thousand 
lawyers. 

This year a lawyer in Alberta was 
convicted of embezzlement and was 
disbarred. In sentencing the offender 
to the penitentiary, Chief Justice Mc- 
Laurin said: “Fortunately there is a 
bright front to this sordid story of dis- 
Ontario to British 
Columbia, the provincial Law Societies 


honesty. From 
established funds to indemnify clients 
against defalcations by their members. 
The Law Society of Alberta was the 
Canadian pioneer of these funds, bor- 
rowing from the experience of New 
Zealand. 

“Since 1937, almost a quarter of a 
century, Alberta lawyers have repaid 
every copper stolen from clients. In 
this case I am informed that thefts ap- 
proximate $80,000.00. It wili be paid 
by the decent lawyers. This is possible 
because the dishonest ones are rare. 
There is no occupational group in the 
nation that goes this length to maintain 
its honour. An honourable profession, 
chagrined at the faithlessness of one 
of its members, need not hang its 
head in shame when it thus recognizes 
that ‘each member is his neighbour’s 
keeper.’ ” 


Would that every chief justice of 
every supreme court of every state in 
the United States could say the same. 

For the guidance of the American 
Bar Association and of the Survey 
of the Legal Profession, Martindale- 
Hubbell, Inc., has compiled its “Sixth 
Annual Report of Disbarments, Sus- 
pensions, Resignations, etc. and Re- 
instatements of United States Lawyers”. 
This covers the period September 1, 
1959, to August 31, 1960. 

The importance of this report to 
the Membership Committee is plain. 
We should be a laughing stock if we 
admitted to membership a lawyer who 
had been disbarred, and, on the other 
hand, we should be unfair to refuse 
membership to a lawyer who, though 
he had been suspended, had been re- 
instated by the Supreme Court of his 
jurisdiction. In either case, for us to 
plead ignorance would only make mat- 
ters worse. 

The organized Bar must obtain and 
maintain the vital statistics about it- 
self. These are: 

1. Students registered in law schools 


2. Number of lawyers in the United 
States and where they practice 


3. Incomes of lawyers 


4. Annual admissions to the Bar 


April, 1961 


5. Disbarments, suspensions, rein- 
statements, resignations 


6. Deaths 


This article deals with item 5. Al- 
though we have added one jurisdiction 
—Hawaii—the encouraging fact is that 
the number of disbarments has de- 
creased both absolutely and relative to 
number of lawyers. 

Table I gives the statistics state by 
state. They are summarized in Table II. 
(Figures for Puerto Rico and Virgin 
Islands are excluded, as are cases where 
the only disciplinary action was cen- 
sure. In Georgia, discipline is still on 
a county basis and the state has 159 
counties; my statistics are based on 
reports from 140 counties.) 


Embezzlement 

One cause of disbarment is the em- 
bezzlement by a lawyer of his client’s 
money. At the joint request of the 
American Bar Association’s Special 
Committee on Clients’ Security Fund 
and of the Survey of the Legal Profes- 
Martindale-Hubbell has under- 
taken to ascertain: 


sion, 


1. How many disbarments were due 
to embezzlement ; 

2. Amounts embezzled. 

Only when records from all fifty-one 
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TABLE I 
DISCIPLINARY ACTION IN THE LEGAL PROFESSION 
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jurisdictions are available can defini- 
tive conclusions be made. 

It is highly encouraging that forty- 
two jurisdictions have already extended 
full co-operation. Of these, twenty-sev- 
en had no disbarments for embezzle- 








ment. 

In fifteen jurisdictions there was a 
total of twenty-seven embezzlements. 

It has been suggested that Clients’ 
Security Fund should start with a top 
limit of $5,000, just as did Federal 
Deposit Insurance Corporation. That 
limit would have afforded full protec- 
fifteen 
half of all the cases. 


tion in than 


cases—or more 

If the limit were $10,000 it would 
have taken care of five more cases or 
a total of twenty out of twenty-seven 


cases, 






Of the seven cases not fully pro- 
tected, the $10,000 limit would have 


given 80 per cent protection in one, 





60 per cent in another, 50 per cent in 





a third, 40 per cent in a fourth, and 
20 per cent in a fifth. 






(It is not possible to complete the 





analysis because in two instances the 





amount stolen is not reported.) 






Some lawyers hold to the opinion 





that such dirty matters as these should 
be swept under the rug. Even if we 
put ethical considerations to one side, 






§ the legal profession has no choice. 





Embezzlement is a crime against the 





state which results in prosecution, con- 





viction, sentence—all of which is re- 





ported in the public press. 





It is an offense against the courts 





and the Bar and leads to disbarment 








Disbarments and Disciplinary Action 


Bronson Coles Studio 


The Fellows of the American Bar Foundation Award to Reginald Heber 
Smith was accepted on his behalf by Orison S. Marden, of New York (left). 
William T. Gossett, Chairman of the Fellows, presented the award at the 
Fellows’ Annual Dinner at the Edgewater Beach Hotel, Chicago, February 18. 





which is a public proceeding held in 
open court. 

When men handle other people’s 
money, there can arise the temptation 
to steal. Since human beings are fal- 
lible, the remarkable and splendid fact 
is that so few succumb. 

Lawyers and bankers face this temp- 
tation, whereas doctors, ministers, 
priests, accountants do not. 

Bankers have found that full pub- 
licity is the only wise course to follow. 
In 1958 the dishonesty losses of banks 
totalled $8,493,000. (See United States 









Annual 
Report 





Period Covered 







ith September 1, 1957-August 31, 
Sth September 1, 1958-August 31, 
6th September 1, 1959-August 31, 














we have of deaths (46 A.B.A.J. 1202-3). 








2d September 1, 1955-August 31, 
3d September 1, 1956-August 31, 


Table II 


Disbar- No. of! Per Cent 

ments Lawyers Disbarred 
1956 56 202,037 0.027 
1957 65 219.380 0.030 
1958 53 235,783 0.022 
1959 8 242,970 0.033 
1960 78 250,710 0.031 








te 1. The number of lawyers for 1960 is arrived at by adding to the figure of 242,970 (see 46 
A.B.A.J. 286) the 10,766 admitted to the Bar in 1959 and deducting 3,026, the best figure 
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Investor for August 22, 1959: Vol. 70, 
No. 34, page 1.) 

The total of all embezzlements by 
lawyers in forty-two jurisdictions for 
the period September 1, 1958-Septem- 
1959, aggregated $183,047— 


with the amounts missing in two in- 


ber 1, 


stances. 

The number of lawyers who were 
found guilty was twenty-seven; the 
number of bank officers and employees 
convicted was 299 during the calendar 
year 1958. 

It is essential that, as soon as pos- 
sible, the legal profession in the United 
States should make full disclosure from 
all jurisdictions. 

Disclosure of infidelity in a bank 
causes little concern among depositors 
because the disclosure is always accom- 
panied by the statement: “Because of 
FDIC and the bank’s own resources, 
no depositor will lose a penny.” 
must be able to 
make the same statement. All can do 
so when all have established Clients’ 
Security Funds. 


Bar associations 
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Federal Administrative Law 


in the Decade 


by Earl W. Kintner 


Tue ATTRACTION of competent 
and enthusiastic young men and wom- 
en does not solve wholly the problem 
of staffing the administrative agencies. 
Consideration should also be given to 
the retention of able and devoted men 
and women so that the executive direc- 
tion of the agency, five, ten and twenty 
years from now, will remain at a 
high level. It should be noted that 
many agencies will face a crisis at 
the senior staff level within the next 
decade. The combined effects of the 
depression and the excitement engen- 
dered by new governmental undertak- 
ings made government employment ex- 
tremely attractive during the thirties. 
That generation, having risen to the 
top, will retire during the next de- 
cade.*! By and large, the agencies 
have not been successful in retaining 
outstanding personnel recruited more 
recently, Therefore, the level of exec- 
utive direction must sink drastically in 
the decade to come unless efforts are 
made to retain outstanding people 
now. There must be a strenuous effort 
to raise the status of the government 
attorney. The Second Hoover Commis- 
sion recommended the establishment 
of a legal career service for all civilian 
government attorneys,*? but that rec- 
ommendation has not been implement- 
ed. However, new classification stand- 
ards for government attorneys have 
been devised.** This is a promising 
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of the Sixties 


This is the conclusion of Mr. Kintner’s examination of the current 
needs and problems of the administrative agencies of the Federal Gov- 
ernment. The first portion of the article appeared in the March issue 
(47 A.B.A.J. 269). In late March, Mr. Kintner, former Chairman of 
the Federal Trade Commission, returned to private practice of law in 


Washington, D. C. 


® of the District of Columbia Bar 


development, but much remains to be 
done. In addition, the agencies must 
set high standards for their economists, 
scientists and engineers. 

The level of competence of senior 
staff members must be raised for an- 
other reason also. Bright and en- 
thusiastic new employees soon lose 
their enthusiasm and do not develop 
their potential if the attitude of the 
shop in which they land is “don’t rock 
the boat” or “don’t produce too much 
because they will only expect more”. 


IV. 


During the current crisis, many 
critics of the administrative process 
have inveighed against the lack of 
quality and timeliness of administra- 
tive decision-making. The phrase “de- 
cision-making” is chosen deliberately. 
Although many of the critics prefer to 
use the term “policy determination”,** 
I choose to do semantic battle because 
these critics seem to me to be mis- 
guided due to their emphasis on broad 
regulations prospectively announced. 
The prospective announcement of rules 
of general application is not the only 
manner in which policies can be an- 
nounced legitimately. The whole his- 
tory of Anglo-American jurisprudence 
establishes that carefully reasoned de- 
cisions in individual cases can yield 
general principles. Choice in the means 
of policy delineation should be left to 
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informed and intelligent independent 
agency members. Flexibility in the 
adaptation of governmental devices to 
the needs of changing situations should 
be the hallmark of the administrative 
process, So long as decisions in ad- 
judicatory proceedings are well rea- 
soned and carefully articulated, law- 
yers trained in the common law should 
have no difficulty in extracting applica- 
ble principles.4® 


Improved Decisions 
However, decision-making, whether 
it involves the disposition of a particu- 


lar case or the announcement of a 


general rule, must be of a higher qual- 
ity than has been the case in the past 
if the general expectations and legiti- 
mate needs of the Bar and of the regu- 
lated community are to be satisfied. 
Achievement of this goal will not come 


41. See Report of the Securities Committee, 
American Bar Association Section of Adminis- 
trative Law, 12 Ap. L. Buty. 299, 305-306 (1960) 

42. Commission on Organization of the Ex- 
ecutive Branch of the Government, Task Force 
Report on Legal Services and Procedure 7-18, 
59-104, 327-359 (1955). 

43. See Sands, The New Civil Service Classi- 
fication Standards for Government Attorneys, 
6 Fev. Bar News 365 (1959), 7 Fep Bar News 66 
(1960). 

44. See, e.g., Hector, supra, note 25 at 942. 

45. One legitimate complaint has, oddly, not 
been vigorously pressed. The manner and time- 
liness of the reporting of agency decisions is 
less than completely satisfactory, despite recent 
improvements in the formats of the Code of 
Federal Regulations and the Federal Register 
and the efforts of the private services. The most 
serious impediment to research is the general 
lack of index-digests of agency decisions. The 
FTC is now conducting a pilot study for the 
development of an index-digest of its decisions. 
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in a day. Significant achievement will 
come only by securing and retaining 
the best qualified agency members 
available. 

Another important contribution to 
the quality of decision-making can be 
made by raising the status of the hear- 
ing examiner.*® Despite the intensive 
effort of the 1953 President’s Confer- 
ence on Administrative Procedure** 
and the yeoman work of the American 
Bar Association*® only limited gains 
were achieved in the past decade. Pres- 
ent salary levels are inadequate?” and 
should be raised. Many other pro- 
posals to enhance the position of hear- 
ing examiner have been advanced.°° 
All deserve careful scrutiny. 

In the decade to come, great atten- 
tion must be given to the powers as 
well as the working conditions of the 
hearing examiner. It has been demon- 
strated that agency members could be 
freed for consideration of other im- 
portant questions if hearing examin- 
ers were given more power to dispose 
of interlocutory appeals.°! Some stu- 
dents of the administrative process go 
further and say that final decision in 
many minor cases must be given ulti- 
mately to hearing examiners, subject 
to the perfection of an appeal by some 
process akin to certiorari. This pro- 
posal would demand revision of the 
doctrine that the agency itself is the 
fact-finding body. I do not wish to 
debate the merits of this proposal at 
this time, nor do I wish to be identified 
with those who advocate that the ad- 
ministrative process should be pat- 
terned on the judicial process in all 
respects. But the administrative proc- 
ess can borrow the best of the judicial 
process; it can use the judicial process 


46. For a general review of the examiner's 
current status see 2 Davis, Administrative Law 
Treatise §10.05 (1958). 

47. See President’s Conference on Adminis- 
trative Procedure, Report 9-11, 57-63 (1955). 
See also Committee on Hearing Officers, Presi- 
dent's Conference on Administrative Procedure 
(Earl W. Kintner, Chairman); Draft Report- 
Appointment and Status of Federal Hearing 
Officers (1954). 

48. For a narrative of current American Bar 
Association activities see Committee on Hearing 
Examiners, American Bar Association Section 
of Administrative Law, Report, 12 Ap. L. Butt. 
229 (1960) . 

49. The highest examiner positions in the 
“big seven” agencies are presently classified in 
Civil Service grade GS-15 (Entrance Salary: 
$13,730 per year) 1961 Budget of the United 
States Government, Appendix-Detail of Person- 
nel Services 20, 31, 32, 34, 37, 41. Three bills 
that would raise hearing examiner positions in 
various agencies to Civil Service grade GS-18 
Salary: $18,500 per year) were introduced in 


as a fruitful analogy and still retain 
its basic flexibility, which is one of its 
great strengths. I think that, whatever 
the merits, ultimately the position of 
the hearing examiner will more close- 
ly approximate that of a trial judge 
than is now the case. The trend is cer- 
tainly in that direction. 

The role of the hearing examiner 
has important consequences in shaping 
the role of the agency member. The 
role of the agency member is also 
shaped by the distribution of adminis- 
trative and executive control over the 
agency, 


V. 


We have now seen a decade of ex- 
perimentation, with the plan of placing 
administrative control 
in a presidentially appointed chairman, 
superimposed on the plan of annual 


and executive 


rotation of the chairmanship.®? I am 
a firm adherent of centralized execu- 
tive control. When I came to the Fed- 
1948, the 
chairmanship rotated annually. The 
result was chaos. Too much time of the 
commissioners was devoted to the in- 
ternal 


eral Trade Commission in 


considerations of personnel, 
budget and organization. The staff 
spent far too much time in winning 
the good graces of a particular com- 
missioner and in adhering to his views, 
or what were thought to be his views. 
Cliques were the inevitable result of 
this pattern of staff members looking 
to one commissioner for leadership 
and protection. These brought stagna- 
tion. The epithets of “the Old Lady of 
Pennsylvania Avenue” and the “Coun- 
try Club of the Government” were jus- 
tified, at least in part.®* The situation 
has brightened immeasurably in the 


the 86th Congress. H.R. 10114, H.R. 10849, H.R. 
11669, 86th Cong., 2d Sess. (1960). 

50. E.g., a bill introduced by Senator Hen- 
nings would establish a Hearing Examiner 
Corps in the Office of Administrative Procedure. 
S. 600, 86th Cong., Ist Sess. (1959). 

51. Supra, note 22, and supporting text. 

52. The First Hoover Commission recom- 
mended “that the Chairman of each commission 
should be designated from among the members 
by the President and should serve as Chairman 
at his pleasure’. Commission on Organization 
of the Executive Branch of the Government, 
Task Force Report on Regulatory Commissions 
31 (1949). Reorganization plans implementing 
this recommendation were subsequently pro- 
mulgated. Reorganization Plan No. 8 of 1950 
governing the FTC is typical. It provides that 
the Chairman shall be designated by the Presi- 
dent and shall exercise the executive and 
administrative functions of the Commission 
“including functions with respect to (1) the 
appointment and supervision of personnel em- 
ployed under the Commission, (2) the distri- 
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last ten years. Cliquishness and clans- 
manship have waned; the criterion for 
recognition is now productive work. 
All commissioners remain interested in 
the internal functioning of the Com- 
mission, but they are now free to de- 
vote increased amounts of time to 
decision making. Effective co-ordina- 
tion and direction come from the ad- 
ministrative staff, headed by the Ex- 
ecutive Director and Associate Execu- 
tive Director, who report directly to 
the Chairman. The separation of in- 
vestigatory, prosecutory and advisory 
functions on horizontal lines within the 
staff organization®* has increased effi- 
ciency with little increase in personnel. 

The centralization of administrative 
and executive power in the hands of 
the Chairman does not detract from 
the role of the agency member. It adds 
to the attractiveness of that role. Any 
maker of respect 
should not resent being freed from the 
strangling coils of personnel problems 
and office politics. 


decision worthy 


Men of judicial 
temperament will count such freedom 
as an unqualified gain. Borrowing 
from the judicial analogy once more, 
I do not think that any judge of a 
United States Court of Appeals feels 
that his prestige is diminished because 
the Chief Judge of the Circuit is re- 
sponsible for the internal administra- 
tion of the court. 


centralized administrative 
represents the way of the 
future. Doubtless there will always be 
differences in the form that this move- 
ment takes within the various agen- 
cies.°° This is as it should be. The 
administrative process is not a mono- 
lith, and adaptability of form to fune- 
tion must be maintained. 


Strong, 
control 





bution of business among such personnel, and 
(3) the use and expenditure of funds”. H.R. 
Doc. No. 512, 81st Cong., 2d Sess. (1950). The 
chairmanship of the ICC still rotates among its 
members annually. 

53. See H.R. Rep. No. 3236, 81st Cong., 2d 
Sess. 18 (1951). See also, Landis, Monopoty anp 
Free Enterprise 548 (1951). 

54. See Kintner, The Revitalized Federal Trade 
Commission: A Two-Year Evaluation, 30 N. Y. 
U. L. Rev. 1143 (1955). 

55. Perhaps because of its concentration on 
procedure the Bar has too often approached the 
problems of the administrative agencies as if 
the agencies were alike for all purposes. There 
are important differences between the agencies. 
One fundamental dichotomy is between those 
agencies that regulate a specific industry and 
those agencies that enforce a specific mandate 
throughout the entire economy. Other cleavages 
could be mentioned, but the lesson is obvious: 
study and reform should proceed from the 
particular to the general, not from the general 
to the particular. 
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VI. 


In the decade of the sixties, Con- 
gress will have to contribute a large 
amount of wisdom and restraint if the 
early expectations for the administra- 
tive process are to be vindicated. In 
the past discussions of the role of 
Congress in the administrative process 
have been devoted more to the need 
for specific legislation rather than the 
need for continuous wise oversight. 
The current situation requires a re- 
consideration of the continuing rela- 
tionship between Congress and the 
agencies. 

In the recent history of the adminis- 
trative process, commentators, students 
and interested parties have focused 
their attention almost exclusively on 
procedural safeguards®® and aspects 
During 


this crisis of re-evaluation attention 


of substantive regulation.®* 


must be focused on another problem 
confronting the administrative process. 
That problem is money. It is discour- 
aging when solution seekers cast about 
for numerous ingenious substantive 
and procedural changes, but at the 
same time exhibit a stubborn refusal 
to focus on the problems of men and 
money. 

The regulatory agencies historically 
have been starved for funds and are 
starved today. A few random examples 
demonstrate the degree of this starva- 
tion. The SEC, for example, in its 
Division of Corporate Finance, was 
called upon to handle 1,236 1933 
Securities Act registrations in fiscal 
1959.58 In 1950, that division proc- 
essed only 496 registrations.®” There 
has been no increase in staff in the 
intervening period.®® Today it is im- 
possible to have a registration passed 
upon within the statutory period of 
twenty days.®! This type of starvation 
is endemic throughout the big seven 
regulatory agencies, 

For fiscal 1961, the Bureau of the 
Budget approved total budget requests 
for salaries and expenses for those 
seven agencies of $83,195,000,? while 
in the 1961 budget the Agricultural 
Research Service of the Department of 
Agriculture was authorized to request 
$92,463,600 for personal services 
alone.®* Among other things the Agri- 
cultural Research Service is responsi- 
ble for the plant and animal disease 
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and pest inspection and meat inspec- 
tion programs.°* This comparison is 
used not to denigrate the functions of 
the Agricultural 
which are quite important in the na- 


Research Service, 
tional interest, but merely to point out 
that seven agencies responsible for the 
regulation of manifold aspects of a 
half trillion 
less fiscal support than an agency that 


dollar economy receive 
is responsible for only one aspect of 
the government’s program for the agri- 
cultural segment of that economy. 

I do not make this plea for a realis- 
tic assessment of the fiscal needs of 
the agencies to divert responsibility 
from the agencies themselves for effi- 
cient operation. The regulatory agen- 
cies should be held to strict account- 
ability for the efficient use of every 
dollar they receive and the agency it- 
self must constantly seek ways to dem- 
Many of 


the agencies are doing just that.®° 


onstrate greater efficiency. 


More and More Momentum 
For instance, in recent years at the 
Federal Trade Commission there has 
been a constant re-evaluation of work 
flow and employment of personnel. 
Striking gains in efficiency have been 
achieved. One example suffices. During 
fiscal 1960, the FTC Bureau of Litiga- 
tion handled nearly twice as many 
complaints as during the previous fiscal 
year with no increase in staff. The 
number of complaints issued during 
fiscal 1960 represents quadruple the 
number of antimonopoly actions and 
triple the number of antideceptive ac- 
tions handled during the average year 
between 1949 and 1958. These increases 
were achieved with only about 18 per 
cent more employees in all bureaus 
than for the average year from 1949 
to 1958 and with but 6 per cent more 
1959. The fisca: 1960 total of 
Federal Trade Commission employees 
was 778 compared with 734 the previ- 


than 





56. See, e.g., Subcommittee on Administrative 
Practice and Procedure, Senate Committee on 
the Judiciary, Administrative Practice and 
Procedure, S. Rep. No. 1484, 86th Cong., 2d Sess. 
(1960). 


57. See, e.g., Subcommittee on Legislative 
Oversight, House Committee on Interstate and 
Foreign Commerce, Interim Report, Investiga- 
tion of Regulatory Commissions and Agencies, 
H.R.-Rep. No. 1258, 86th Cong., 2d Sess. 38-40 
(1960). 

58. SEC, 25th Annual Report, H. Doc. No. 279, 
86th Cong., 2d Sess. 215 (1960). 

59. Ibid. 

60. SEC, op. cit., swpra, note 58 at 209. 
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ous year and 661 for the 1949-1958 
average year. This increase in efficiency 
does not represent the limits of capac- 
ity. It shows only that more and more 
momentum is being developed. 

Within my experience, the Federal 
Trade Commission has never asked to 
be relieved from accountability. But 
all students of the administrative proc- 
ess must recognize that there are limits 
in what can be achieved through in- 
ternal improvements. The time must 
come when the budgetary needs of the 
administrative regulatory agencies are 
assessed in the light of their realistic 
needs. That time cannot come too soon. 

The business community regulated 
by the various administrative agencies 
has a great stake in securing adequate 
funds for the operations of the agen- 
cies. Securities issuers are severely 
handicapped if registration statements 
cannot be processed expeditiously. Ap- 
plicants for licenses and rates are the 
ones who ultimately suffer from delays 
in determinations. Applicants com- 
plaining of unfair competitive prac- 
tices understandably become discour- 
aged if a competitor is free to con: 
tinue his unconscionable practices for 
years simply because the agency hav- 
ing jurisdiction over the matter has a 
big backlog of older complaints. Where 
industry-wide unfair practices exist, 
much injustice can result if an agency 
is able only to bring a token number 
of complaints. Those who are placed 
under scrutiny are often placed at a 
serious competitive disadvantage. 
Therefore, industry has an interest in 
adequate manpower for the regulatory 
agencies in order to preserve equity 
across the board. Here is an area 
where more funds might produce more 
fairness. 

Other aspects of the relationship be- 
tween Congress and the agencies also 
deserve attention. For instance, there 
are the matters of ex parte contacts 





61. Median time from date of filing to effec- 
tive date of registration statements was twenty- 
three days in fiscal 1957, twenty-four days in 
fiscal 1958 and twenty-eight days in fiscal 1959 
SEC, op. cit., supra, note 58. 

62. 1961 Budget of the United States Goverri- 
ment, Appendix-Detail of Personnel Services 
23, 29, 31, 32, 34, 37, 41. 

63. 1961 Budget, op. cit., supra, note 62 at 66 

64. United States Government Organization 
Manual 1960-1961, 259-264. 

65. Since 1953 the Bureau of the Budget has 
authorized surveys of the operations of the 
agencies by independent management consult- 
ing firms. These surveys have given great im- 
petus to the drive for efficiency. 
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ind requests for the employment of 
constituents. These problems can be 
solved readily through a combination 
of restraint on the part of the congress- 
man and, most important, the selection 
of agency members of such character 
and independence of judgment that 
universal respect is accorded to them. 


Multiple Investigations 

Then there is the matter of multiple 
investigations of administrative agen- 
cies. No reasonable man can advocate 
that the agencies should be free from 
congressional scrutiny. Indeed there 
is a need for more, not less, informed 
attention. In this connection the panel 
discussions organized by Chairman 
Oren Harris and Chief Counsel Robert 
Lishman before the House Legislative 
Oversight Committee in which experts 
from six administrative agencies, from 
the Bar and from the academic world 
discussed current problems of the ad- 
ministrative process were an achieve- 
ment both constructive and signifi- 
cant.°% But multiple investigations in 
the past have exacted large costs in 
time from the agencies.°* Often inves- 
tigations have been motivated by a 
desire for partisan advantage rather 
than a search for possible improve- 
ments.°8 Multiple inquiries can, in 
fact, impede meaningful investigation. 
I offer no solution to this problem; I 
merely cite it as one deserving of 
attention by able congressmen. 

The core of the problem of Con- 
gressional-agency relations lies deeply 
imbedded in the theory of govern- 
mental organization. We have often 
heard it said that the agencies are arms 
of the Congress.°® It can never be 
denied that the agencies draw their 
power from Congress. But it should 
be noted that every other governmental 
activity must rely in varying extent 
upon Congress, both for mandates and 
for funds. A measure of independence, 
actual as well as theoretical, for the 
agencies is an absolute necessity if 
they are to fulfill their functions. These 
agencies must be responsible, but they 
cannot exhibit true responsibility if 
they are merely subservient. 


VIL. 


Another hope for the administrative 
process has not been realized. This 


was the expectation that certain types 
of proceedings could be adjudicated 
in a less costly fashion through the ad- 
ministrative process than through the 
judicial process. It is no secret that 
certain types of administrative adver- 
sary proceedings—comparative licens- 
ing proceedings for example-—require 
the expenditure of enormous sums of 
money. Some of this cost is irreducible 
because complicated economic prob- 
lems often require extended study if 
an equitable solution is to be achieved. 
However, the friends of the adminis- 
trative process will have to cope with 
the problem of eradicating those costs 
that are unnecessary in the decade of 
the sixties. It is certain that some 
types of costs are unnecessary. Any 
time that a record extends to 6,000 
pages when all relevant evidence could 
be covered in less than 1,000 pages 
there is inexcusable waste. 

This problem is related to other 
problems which have been examined. 
For instance, the cost of litigation will 
be reduced when the agencies have 
adequate numbers of attorneys and 
hearing examiners to avoid extended 
Better 


qualified trial attorneys could plan the 


delays through postponement. 


presentation of their cases more inten- 
sively than is often now the case, and 
qualified attorneys can resist the temp- 
tation to retry their cases again, and 
again, and again before resting. Great- 
er power for hearing examiners would 
also curb the tendency of some lawyers 
to use frivolous dilatory maneuvers 
and to perfect interlocutory appeals at 
every stage of the proceeding. 

The problem of cost is one in which 
the private practitioner must bear a 
great deal of responsibility. Many 
practitioners have needlessly delayed 
the conduct of proceedings. Individual 
good judgment and mutual respect can 
do much to improve this situation. 





66. See H.R. Rep. No. 1258, 86th Cong., 2d 
Sess. 6, 48-61 (1960). 


67. One former SEC chairman's view of this 
problem is expressed in Armstrong, Congress 
and the Securities and Exchange Commission, 
45 Va. L. Rev. 795 (1959). 

68. Id. at 804-807, 810-812. 

69. For the views of a representative and a 
senator see Evins, Federal Regulatory Commis- 
sions—Arms of Congress, 24 I.C.C. Prac. J. 699 
(1957); Smathers, The Role of the Independent 
Agency in the Federal Structure, 24 1.C.C. Prac. 
J. 981 (1957). Cf. Humphrey’s Executor v. United 
States, 295 U. S. 602, 625, 628 (1935). 

70. The creation of the Atomic Energy Com- 
mission is an outstanding example. 60 Stat. 755 
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Vill. 

To maintain that the system of ad- 
ministrative regulation now in being is 
capable of fulfilling its responsibilities 
if better operated is not to deny that 
evolutionary changes in concept and 
structure may be necessary in the fu- 
ture. The constant trend toward em- 
ployment of the administrative process 
in new socio-economic problem areas 
is likely to continue as the pace of sci- 
entific advance accelerates*® and as 
new dimensions in international rela- 
and the protection of human 
rights’? emerge. 


tions?! 
If for no other rea- 
son, new problems will be engendered 
by this trend. 

Patient study and arduous effort to 
solve these problems must be expended 
in the decade of the sixties. Techniques 
totally unknown to us today must be 
evolved. The intellectual ferment now 
surrounding the administrative process 
must not be wasted. The attention now 
being given to the administrative proc- 
ess must not be dissipated without 
lasting achievement and a new impetus 
for continuing improvement in the 
future. 


The President’s Conference 
Those who seek meaningful improve- 
ment received a dramatic boost from 
President re-establish- 
ment of the Conference on Administra- 
tive Procedure last fall. The adminis- 
trative process has long needed a per- 
manent study and advisory group akin 
to the Judicial Conference of the vari- 
ous courts. An illustration of benefits 
to be derived from such a body was 
provided by the 1953 President’s Con- 
ference.** That group did much valu- 
able work, but the intervening years 
have revealed a need for continuing 
study. Fortunately, friends of the ad- 
ministrative agencies have no better 
friends (or more constructive critics) 


Eisenhower’s 





(1946), as amended by 68 Stat. 921 (1954); 42 
U.S.C. §§2011-2296 (1958). 

71. The proliferation of international organi- 
zations for regional economic development 
presages a significant growth in international 
administrative law. See Deloume, International 
Machinery for Financing Foreign Economic De- 
velopment, 28 Geo. Wasn. L. Rev. 533 (1960). 

72. Congress has employed the administrative 
process in the delicate area of internal security 
and civil liberties. 64 Stat. 997 (1950), as amend- 
ed, 50 U.S.C.A. §§791-795 (1959 Supp.). En- 
forcement of state antidiscrimination statutes 
by administrative agencies is well established. 
3 Race Rel. L. Rep. 1092 (1958). 

73. See President’s Conference on Adminis- 
trative Procedure Report (1955). 
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than Judge E. Barrett Prettyman of the 
United States Court of Appeals for the 
District of Columbia Circuit and Chief 
Justice Warren. Largely at Judge Pret- 
tyman’s urging, the Federal Bar Asso- 
ciation and the Bar Association of the 
District of Columbia began to study 
the need for a permanent Conference 
on Administrative Procedure in 1959, 
Through the good offices of Judge 
Prettyman, a resolution advocating the 
creation of such a conference was 
passed by the Judicial Conference of 
the District of Columbia.*4 A day or 
two earlier the National Council of the 
Federal Bar Association had approved 
a similar resolution after lengthy study 
by its Committee on Administrative 
Law. Chief Justice Warren in an ad- 
dress before the Federal Bar Associa- 
tion on September 24, 1959, announced 
that the Judicial Conference of the 
United States had also approved in 
principle the proposal for a permanent 
Conference on Administrative Proce- 
dure.*5 After expressing his pleasure 
in this action, the Chief Justice went 
on to express his own ideas on how 
such a conference should be brought 
into existence. The crux of his remarks 
is contained in this paragraph: 


. if the lawyers in the agencies, 
with the help of private practitioners, 
do their basic homework on the organi- 
zation and objectives of the conference, 
I am confident that they will earn the 
enthusiastic support and cooperation 
of responsible individuals and groups 
everywhere in the objective to estab- 
lish a permanent conference and more- 
over it will be successful once it is 
established.76 


The Chief Justice again discussed 
the proposed conference in an address 


delivered at the annual meeting of the 
American Law Institute in May, 


1960.77 In that address he articulated 
an idea that deserves the careful atten- 
tion of all would-be critics of the ad- 
ministrative process. The Chief Justice 
stated that: 


If modern science continues its for- 
ward surge—and there is every reason 
to believe that it will—the agency in- 
stitution will play an ever greater role 
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in our society. Any constructive efforts 
to remedy the defects in the adminis- 
trative process must begin with a clear 
understanding of this fact.78 


The agencies did their homework. 
Many of the agencies had long recog- 
nized the need for another Conference 
on Administrative Procedure and sin- 
cerely welcomed the support of Judge 
Prettyman and the Chief Justice. On 
August 25, 1960, the chairmen or act- 
ing chairmen of six of the major regu- 
latory agencies wrote to President 
Eisenhower requesting that he convene 
a new President’s Conference.*? The 
President concurred in that proposal, 
and on August 29 wrote to Judge 
Prettyman asking him to assume the 
temporary chairmanship of the confer- 
ence and to arrange for its initial or- 
ganization.°® That same day Judge 
Prettyman announced his acceptance 
of the President’s invitation. On that 
day Judge Prettyman stated that: “The 
idea is that such a conference will 
bring to bear upon these major prob- 
lems the combined thought, the com- 
bined effort and the combined strength 
of all the agencies and the Bar, and 
that it may present to the agencies, to 
the President and to the Congress rec- 
ommendations of steps to be taken. In 
my judgment this is truly a major step 
in good government.”S! 

The next day Mr. Justice Clark com- 
mented on this development, stating 
his belief that a permanent conference 
would be a signal advance in the effort 
to improve the administrative proc- 
ess.52 He gave particular attention to 
the proposal that the conference would 
include private practitioners in the ad- 
ministrative field. 
forceful plea for co-operation between 


His address was a 


the agencies and the Bar in bringing 
the promise of a conference to fruition. 

Friends of the administrative process 
can be pleased that the long effort to 
re-establish the President’s Conference 
has been successful. To those of us who 
worked for it, August 29, 1960, was a 
red-letter day indeed. 


IX. 
I do not think it overbold to sound 
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a note of cautious optimism for the 
administrative process as we enter the 
decade of the sixties. Some optimism 
is indicated, simply because the defects 
now visible, grave as they are, are not 
organic, They can be remedied if the 
efficacious remedies of thought and 
toil are applied. The effort to establish 
a permanent conference,** the lively 
interest in self-improvement in at least 
some of the agencies, and the con- 
tinued interest of the Congress all bode 
well. But these notes of hope engen- 
dered by crisis must not fade away. It 
is particularly important that the ad- 
ministrative agencies never lose their 
determination for self-improvement. 
This is the key to the whole effort. 
With adequate support, the agencies 
can do the job. Without determination 
and intelligent effort by the agencies, 
the job can never be done. 

Any consideration of the current 
state and future prospects of the ad- 
ministrative process begins and ends 
with the pressing need for effective 
leadership. This need overrides all 
others. Unless the agencies are headed 
by men of integrity, and vigor, and 
judgment, all comes to naught. Ade- 
quate funds, revitalized organization, 
capable staffs, procedural safeguards 
are all meaningless without informed 
and intelligent leadership. Even in a 
government of laws, much depends on 
men. Those of us who believe deeply 
in the efficacy of the administrative 
process and who care greatly about its 
future can best win a bright future for 
it if we constantly remind the nation 
that there is no substitute for effective 
leadership, 


74. 26 J. Bar Assn. D. C. 365 (1959). 

75. Warren, address before the Federal Bar 
Association, Washington, D. C., September 24 
1959 (mimeographed) . 

76. Ibid. 

77. Warren, address before the American 
Law Institute, Washington, D. C., May 18, 1960 
(mimeographed) . 

78. Ibid. at 10. 

79. Letter from Chairmen CAB, FPC, FTC, 
ICC and Acting Chairmen, FCC and SEC to 
President Eisenhower, August 25, 1960. 

80. Letter from President Eisenhower to Chief 
Judge Prettyman, August 29, 1960. 

81. Statement by Chief Judge Prettyman be- 
fore Section of Administrative Law, American 
Bar Association, August 29, 1960. 

82. Clark, Administrative Justice, 1960, 13 Ap 
L. Rev. 6 (1960). 

83. At this writing probably as the Adminis- 
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The Validity of Postmarks 


by Charles Pomeroy 


Ln AN ARTICLE appearing in the 
American Bar Association Journal of 
September, 1960, Vol. 46, at page 949, 
James Robert Nielsen, of the Califor- 
nia Bar, challenges the validity of post- 
marks placed on mail by postage meters 
operated by mailers as compared to 
postmarks placed on mail by post of- 
fices in the cancellation of adhesive 
stamps. The article entitled “Post- 
Dated Postmarks, Or, How To Mail a 
Letter Yesterday”, points out the phys- 
ical ease with which a mailer could 
deliberately preset the date in his post- 
age meter. It assumes therefrom that 
a new and undiscovered opportunity 
for fraud has been introduced. 

First, it should be understood that 
the date in an ordinary postmark, 
whether made by a postage meter or 
by a local post office, is not prima 
facie evidence of the actual date of 
mailing. The Post Office Department 
provides registered mail, certified mail 
and certificates of mailing for this 
specific purpose. No other postmark 
either made in a post office or by a 
mailer using a postage meter, “is at- 
tested to by a governmental agency”, 
is the article states. 

Therefore, the advent of the postage 
neter by no means “creates unforeseen 
egal problems” nor does it require “a 
lefinite amendment to a long-accepted 
ule of contract law”, as the headnote 
o the Nielsen article indicates. The 
vovernment, itself, treats both types 
‘f postmarks as having an equal degree 
f validity. Moreover, the assumption 


The date in an ordinary postmark, Mr. Collins declares, is not prima 
facie evidence of the actual date of mailing—whether the date appears 
on a metered letter or in the ordinary cancellation of an adhesive post- 
age stamp. He goes on to discuss the whole problem of the use of 
postmarks to determine the time of mailing. The article is an answer 
to one appearing last September in the Journal. 


Collins * of the Connecticut Bar (Stamford) 


that the date shown in a “meter stamp” 
is correct on a piece of mail having 
legal significance, is at least as well 
founded as the assumption that the date 
in a postmark made in a post office 


on such a piece of mail is correct. 


Postal Systems and Meters 
The postal system in the United 
States, as we know it today, evolved 
through the stages of postal facilities 
operated by the Governors of the 
Crown Colonies,' later taken over by 
the Federal Government, with United 
States Government stamps introduced 
1847. 


stamps had been introduced in Eng- 


for the first time in Postage 
land seven years prior to this, and a 
student is reported to have written to 
his sister as follows: 


Have you tried the stamps yet? I 
think they are very absurd and trouble- 
some. I don’t fancy making my mouth 
a glue-pot, although, to be sure, you 
have the satisfaction of kissing or 
rather slobbering over Her Majesty’s 
back. This, however, I should say is 
about the greatest insult the present 
Ministry could have offered the Queen. 
[The Postage Stamp, Penguin Books, 
Ltd., Great Britain, 1956. | 


The natural demand for a more im- 
proved system, particularly for busi- 
ness mail, resulted in the development, 
prior to the turn of the century, of 
various devices to print stamps, which 
were the forerunners of the present 
postage meters. Upon perfection of the 


postage meter, the United States Con- 
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gress enacted Chapter 161 of the laws 
of 1920, which was subsequently re- 
vised by Chapter 415 of the laws of 
1930, and is now “Title 39, U. S. Code, 
Section 274”. This statute permits the 
Postmaster General to accept prepaid 
first-class mail “without postage stamps 
affixed thereto”. The statute was en- 
acted after lengthy and careful consid- 
eration. Metered mail in the United 
States now represents some 45 per cent 
of all mail and more than half of all 
business mail. 

In countries abroad, the develop- 
ment of metered mail took a somewhat 
different course. The May 6, 1903, 


Norwegian Government Gazette said: 


Tentatively in Kristiania stamping 
machines will be used in the place of 
stamps. The values are 5 gre and 10 
gre. All mail having such stamps is 
to be considered and handled just like 
other mail having regular stamps of 
the corresponding value. 


New Zealand had a type of postage 
meter as early as 1905. In the early 
1920’s, postage meters were introduced 
in Great Britain, Germany, Switzer- 
land and France. Subsequently, post- 
age meters have been introduced in 
Italy, Belgium, Sweden, Denmark and 
Hungary. Postage meters manufac- 


1. America’s Stamps published by the Mac- 
millan Company in 1947 says on page 13, “As 
the Colonies grew, post offices were established 
and postmasters placed the words ‘Paid’ or 
‘Due’ on the folded letter sheet. Envelopes 
were as yet but little used. Usually the post- 
master added the amount, the date, and the 
name of the town in which the letter was post- 
ed. The general custom was to pay the fee 
when the letter was received.” 
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tured in some of the aforementioned 
countries are in use in other of the 
developed countries of the world. 


Significance of Dates 
in Postmarks 

The dating of first-class mail prob- 
ably stems from the original endorse- 
ment placed by post offices on mail 
matter delivered to the post office in 
person, before the advent of the ad- 
hesive postage stamp. This was a per- 
sonalized transaction, receipted and 
endorsed, of much the same nature as 
registered mail today. 

After the advent of the postage 
stamp, post offices found themselves 
handling mail in wholesale quantities. 
All such mail carried adhesive stamps, 
which had to be canceled to prevent 
reuse. The cancellation of these stamps 
(and attendant postmark) had to be 
made in many different ways, by many 
devices and by many people. The Post 
Office obviously could not guarantee 
the validity of the date in the cancella- 
tion postmark for ordinary first-class 
mail. 

Actually, whether the postmark on a 
letter was evidence that the letter was 
mailed on the date shown was of sec- 
ondary consideration to postal services. 
In fact, the need for any date at all 
has been discussed in post office cir- 
cles in the light of the need for ever 
greater mechanization. The Post Of- 
fices’ primary concerns were whether 
the postage was paid, the stamp can- 
celed, and the mail delivered as prompt- 
ly as possible. These are its primary 
concerns. today.” The real importance 
of postmark cancellation is to prevent 
the reuse of the stamp or envelope, as 
the case may be. The primary purpose 
of the date on first-class mail (not re- 
quired for other classes) is as an in- 
ternal stimulus (and identification) for 
the fastest handling possible for first- 
class mail. 


Presumption of Mailing 
Because of internal postal require- 


ments for cancellations (showing place 
of mailing and date), for the protec- 
tion of postal revenue and prompt de- 
livery, it became convenient for users 
of the mail to give some weight to 
postmarks. “The fixed methods and 
systematic operation of the Govern- 
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ment’s postal service have been long 
conceded to be evidence of the due 
delivery to the addressee of mail mat- 
ter placed for that purpose in the cus- 
tody of the authorities.” Wigmore on 
Evidence (Third Edition) Section 95. 
At Section 2519 Wigmore says: 


(B) In cases involving the application 
of this presumption, based on due 
mailing in the Government postal ma- 
chinery, it becomes necessary to dis- 
tinguish... (b) cases where the issue 
under the pleading is whether the 
letter was mailed...we are to have in 
mind that the procedural effect of a 
presumption is to require (or justify) 
the conclusion unless some sufficient 
evidence to the contrary is introduced 
...in which case the issue is before 
the jury merely on the relative 
strength of the conflicting evidence. 


These quotations relate to the effect of 
the postmark cancellation as evidence 
of actual deposit in the mail. They 
have nothing to do with the question 
of the postmark date contained in the 
postmark cancellation, 


Relevancy of Dates 
in Postmarks 

Long before the advent of postage 
meters, business transactions done by 
mail increased to the point where 
courts were compelled to rule upon 
the relevancy (in addition to the ques- 
tion of deposit in the mail at all) of 
the time of mailing shown in post 
office cancellation of adhesive stamps 
on first-class mail. 

Aside from admissibility or proba- 
tive value, Wigmore in his chapter on 
“relevancy” under the heading of 
Mechanical Traces discusses brands on 
animals, tags, signs, number plates, 
fingerprints, footmarks, etc. He says 
(Section 148) : 


The common feature of this group of 
evidentiary facts is that they are all 
open to a similar source of weakness, 
and thus offer to the opponent a gen- 
eral mode of explaining away... their 
force. 


Postmarks are discussed in this same 
category of brands, tags, fingerprints, 
etc. The Nielsen article quotes the fol- 
lowing single sentence from Wigmore 
(Section 151): 


The postmark on an envelope is, upon 
the same principle admissible to show 
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that the envelope bearing it, had 
passed through the hands of the postal 
officials at the time and place indi- 
cated. [italics mine] 


But Wigmore further says (not quoted 
in the article) : 


Here, however, the question separates 
itself more distinctly into two others— 
first, whether the postmark may be 
assumed genuine, without more evi- 
dence (post. Sec. 2152), and if so, 
whether the postmark, regarded as a 
statement of the postal official, may 
be admitted under the Hearsay excep- 
tion for official statements (post. Sec. 
1674). This analysis might be applica- 
ble equally to the brands of stock and 
timber; but it seems not to have been 
made, and its recognition for post- 
marks only is due to the course of 
early English rulings. 


Wigmore goes no further into the 
question of the evidentiary value of 
the date on a postmark cancellation, 
and resort must be had to the courts 
and another text for authority on this 
point. 


Questionable Inference 
of Postmark Date 

In the United States, the courts have 
that a 
letter was mailed on the date shown 


indicated that the “inference” 


on the post office cancellation is slight, 
if it exists at all. 

Limiting the effect of the postmark 
cancellation to its value as evidence 
only as to whether the letter was 
mailed and not as to the date of mail- 
ing, the highest court of Connecticut, 
in 1842 (New Haven v. Mitchell, 15 
Conn. 206) said at page 224: 


. .. the postmark . . . is evidence that 
the letter was mailed and sent, rather 
than that it was merely put into the post 
office on that day; the object of the 
postmark being to indicate the former 
[that the letter was mailed], and not 
the latter [that the letter was put into 
the post office on that day]. 


In 1869 the Supreme Judicial Court of 
Massachusetts (Shelburne Falls Na- 
tional Bank v. Townsly, 102 Mass. 
177) discussed the defendant’s claim 
that a letter postmarked July 12 re- 
sulted in a legal presumption that the 
letter was not deposited in the post 
office until that day. The court ruled 
2. But see “Registered Mail, Certified Mail 
and Certificate of Mailing”, page 374, infra. 
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herwise. It held that it was sufficient 

o instruct the jury that the postmark 
was one of the circumstances to be 
taken into consideration, with others, 
in deciding” the day the letter was 
nailed, 

Casting even greater doubt on the 
evidentiary value of the postmark date, 
the United States Circuit Court for the 
Eastern District of Pennsylvania in 
1893 said: 

The date of a post-mark upon a letter 

is not evidence that it was forwarded 

on that day. [UAlman vy. Arnholdt and 

Schaefer Brewing Co., 53 Fed. 485, at 

page 489. | 


\ leading treatise on evidence dis- 
cussed the subject in 1911. Chamber- 
layne on Modern Law of Evidence, 
Vol. 2, Section 1060, at page 1264 


says: 


Some conflict and uncertainty exists as 
to what inferences should properly be 
drawn from the ordinary indicia con- 
nected with mail transportation, as to 
the time at which the mailing took 
place. It [the postmark] affords, how- 
ever, no inference that the article was 
mailed on the day of the date indi- 
cated on the postmark... 


More recently the City Court of New 
York (Kings County) discussed the 


subject as follows: 


There appears to be no legal presump- 
tion that because a letter is stamped 
as having been received at the post 
office or a substation on a particular 
date, that, therefore, it was deposited 
in the mailbox on that date... [Na- 
tional City Bank of New York v. Mor- 
ris Horowitz, 149 Mise. 531; 267 N. Y. 
Supp. 527 (1933). ] 


lt is obvious from the authorities that 
no important inference has ever been 
drawn from the date on a postmark 
cancellation. This conclusion is applica- 
ble whether the postmark cancellation 
is made by the post office or by means 
of a postage meter and whether the 
question is antedating or postdating the 
time of deposit in the mail. 

[here is no supportable rationale to 
justify any distinction as to validity 
between meter stamp postmarks and 
those made by the post office. Mr. 
\'elsen has considered only one factor 

the physical ease with which a mailer 


# con preset a date in his postage meter. 


Fir one who has “the tendency to 
fi lge” as the author puts it, the phys- 





ical act required is an insignificant con- 
sideration. This is true in most situa- 
tions where fraud is involved. The main 
deterrent is alu ays risk of detection, 
The use of the postage meter to falsify 
the date of mailing involves consider- 
able risk—because, if caught in the 
post office, guilt is self-evident and the 
penalties are severe. 

The 
nished to all metered mail users, re- 
quire that the date must be correct, 
that 
receipt at the post office and that in- 


post office regulations, fur- 


metered mail be examined on 
correct dates be over-postmarked with 
the correct date.® 

As indicated by Mr. Nielsen “the 
post catch 
every piece of inaccurately dated mail”. 
The 


velopes mailed without overcancella- 


office does not claim to 


article illustrates misdated en- 
tion. But how is the mailer contemplat- 
ing fraud going to know whether his 
incorrectly dated meter stamp will be 
caught and overcanceled in the post 
office? The fear that attempted fraud 
may be clearly labeled by a post office 
overcancellation would be a deterrent 
of the first magnitude. There would be 
immediate evidence of guilt because 
the mailer printed the meter stamp 
postmark himself. If it is incorrect or 
fraudulent in any way, he, not anyone 
else, has obviously done it. 

Every postage meter is licensed by 
the Post Office Department, and every 
meter license contains a reprint of the 
postal regulations applicable to the use 
of postage meters. “Meter stamps must 
show the date of mailing on all first- 
class mail . . .”4 “The license may be 
revoked . . . for any failure to comply 
with instructions on the Meter License 

..’> “Whoever, in any matter within 
the jurisdiction of any department or 
agency of the United States knowingly 
and willfully . . . makes any false, fic- 
titious or fraudulent representa- 


tions . . . or uses any . document 
knowing the same to contain any false, 
fictitious or fraudulent statement or 
entry, shall be fined not more than 
$10,000 or imprisoned not more than 


5 years, or both.”® 


The Lesser Risk 

The post office adhesive stamp post- 
mark has no direct connection with a 
mailer whatsoever, and he has no re- 
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sponsibility for it. Therefore anyone 
who wants to “fudge” (or deliberately 
commit a fraud) with a false mailing 
date would certainly realize he takes 
less risk if he contrives a false post 
office postmark than he would take 
with a predated meter stamp. 

The obtaining of an ordinary post 
office postmark of a given date for 
fraudulent purpose has even been por- 
trayed in paperback mystery fiction. 
All one has to do is pencil-address an 
envelope to oneself and mail it. This 
has actually been done.* 

Mr. Nielsen states that metered mail 
“could just as easily have been slipped 
under my client’s door or in his mail- 
box by some wicked person bent upon 
fulfilling some evil design”. He further 
mentions the possibility of metered 
mail into a 
home or office mailbox”. Such action 


“fraudulently dropped 


is just as “easy” with a letter bearing 
a contrived post office cancellation of 


3. Postal Manual, Part 324.566. 

4. Postal Manual, Part 143.46. 

5. Postal Manual, Part 143.221. 

6. Title 18, United States Code, Chapter 47, 
§1001. 

7. In 1951 an individual was reported to 
have “guessed” football scores with absolute 
accuracy. He is said to have admitted that a 
day or two before football games he would 
write assumed names lightly with pencil on 
envelopes addressed to post office boxes near 
his office. The envelopes were lightly sealed so 
they could be re-opened. After the games had 
been played, he would jot down his “forecasts”, 
place them in the envelopes, change the address 
to that of the contest sponsors and mix the 
letters with other mail. 





Vol. 47 373 








































































































































































































































































































































































The Validity of Postmarks 


an adhesive stamp and would entail 
considerably less risk. 

Moreover, there are more than half 
a million post office employees, prac- 
tically all of whom at one time or an- 
other may have access to postmarks— 
not only in machines, but in hand 
stamps scattered through a post office. 
Mail may even escape post-marking at 
all. It is obvious that the post office 
could never guarantee or “attest to” 
the validity of any ordinary postmark. 
Obtaining a fraudulent postmark 
through bribery or contrivance can be 
and has been accomplished.* 


Various governmental departments 
and agencies concerned with the time 
of mailing documents, forms or bids 
have occupied themselves over the 
years with this question of the relative 
validity of the date in a meter stamp 
as compared with the date in a post- 
mark made by a post office. Certain 
departments, misled by the physical 
ease of pre-dating a meter stamp, felt 
it necessary to draw a distinction in 
treatment. 


However, after careful considera- 
tion and experience, the General Serv- 
ices Administration, regulating all non- 
military procurement for the various 
executive departments of the Federal 
Government, draws no distinction. Re- 
gardless of the type of postmark, any 
bidder whose bid is late must prove 
the actual time of mailing.® Similar 
regulations have been adopted under 
the Armed Services Procurement pro- 
gram.'® As regards certain documents 
and claims, the regulations under the 
Internal Revenue Code make it clear 
that the mailer runs the risk of having 
to prove, regardless of the postmark, 
the actual time of mailing."! 


Registered Mail, Certified Mail 
and Certificates of Mailing 
The Post Office Department does 
provide means by which questions con- 
cerning the date of mailing can be re- 
solved. Whenever the mailing date is 
important, these methods should be 
used, The burden of proving actual 
mailing, applicable to both metered 
and non-metered mail, may be avoided 
by the use of registered or certified 
mail, If the document is sent by reg- 
istered mail, the date of registration 
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is treated as the postmark date. If the 
document is sent by certified mail and 
the sender’s receipt is postmarked by 
the postal employee to whom the doc- 
ument is presented, the date of the 
postmark on such receipt is treated as 
the postmark date of the document. 
“Accordingly, the risk that the doc- 
ument will not be postmarked on the 
day that it is deposited in the mail 
may be overcome by the use of reg- 
istered mail or certified mail.”!? 

If the mailer is hesitant about the 
cost and possible delay inherent in reg- 
istered mail, he may, as already stated, 
use certified mail and obtain a post- 
marked receipt. Certified mail is han- 
dled and dispatched as ordinary mail,!* 
and the cost is only 20 cents plus the 
usual first-class postage. The 20 cents 
includes the receipt which can be post- 
marked to show the date of mailing. 

It is reported that insurance com- 
panies frequently send cancellation no- 
tices by taking advantage of another 
provision of the postal regulations for 
a certificate of mailing (5 cents addi- 
tional postage), which may be indi- 
cated by either an adhesive stamp or 
a metered stamp. The mailer himself 
prepares the certificate showing the 
address of both the sender and the 
addressee, 


certificate is then 
“canceled by the postmark of the mail- 
ing office”.'4 

Prima facie evidence of the date of 
mailing can result only from the use 
of the methods provided for this pur- 


which 


pose by the post office, i.e., registered 
mail and certified mail.'® 

Without justification of authorita- 
tive legal precedent, lawyers have in- 


serted contract clauses using “such 


words as ‘postmarked on or before’ ” 
(as indicated in the Nielsen article). 


8. The Bureau of the Chief Inspector of the 
Post Office Department has uncovered many 
cases of improper dating of adhesive stamp post- 
marks on mail matter for fraudulent purposes. 
A postal clerk pleaded guilty to this practice, 
June 7, 1949, in Philadelphia. Three clerks were 
apprehended for this reason in Brooklyn, May 
5, 1937. In 1936, in New York City, charges were 
preferred against several post office clerks for 
illegal use of the mails, for fraudulent purposes, 
in connection with the American Tobacco Com- 
pany prize contests. 

9. General Regulation No. 22, dated Febru- 
ary 2, 1959, §3a(1) (6) and b. 

10. Armed Services Procurement Regulations, 
§2-303.3(a) (b). 

11. Code Regulation, §301.7502-1(c) (1) (iii) 
(a) and (b). 

12. Code Regulation, §301.7502-1(c) (2). 

13. Postal Manual, Part 362.1 and 2. 

14. Postal Manual, Part 165.5. 

15. Receipts given to the mailer for registered 
and certified mail not only show the date of 
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This practice may have been intro 
duced in the days before postag: 
stamps, when mail was delivered in 
person. Justification for it ceased with 
the advent of postage stamps, and the 
introduction cf the postage meter ha 
not changed the situation. 

As an effective substitute, it is sug- 
gested that the words “deposited in 
the mail on or before” be used. Ad- 
vantage can then be taken of the dated 
receipt for registered mail,'® certified 
mail!’ or the certificate of mailing,'® 
as the case may be.!® 

1. As has been indicated above, the 
primary purpose of a postmark cancel- 
lation and date is to prevent reuse of 
a stamp and to assure prompt delivery. 

2. The presumption that deposit in 
the mails is proof of receipt of a letter 
has never been extended to include the 
postmark cancellation date as proof of 
deposit in the mails on the date shown. 

3. With the obvious and inexpensive 
means of date determination (regis- 
tered, certified and certificate of mail- 
ing), all of which create a presumption 
of deposit in the post office on the date 
shown on the receipt, there is ample 
protection to the mailing public when- 
ever the date of actual deposit in the 
mails is important. 

4. Where fraud is attempted, it is 
apparent that he who attempts it takes 
less risk in utilizing a collusive or con- 
trived post office cancellation (which is 
not placed on the envelope by the mail- 
er himself) than in using a false meter 
postmark which must be affixed by the 
fraudulent mailer himself or by his 
accomplice. 

5. The use of the 


metered mail 


stamp has injected no new issue which | 


would require a change in any prin- 
ciples of the law of evidence. 





mailing but they are also serially numbered so 
that the letter being mailed may be clearly 
identified. A Certificate of Mailing of a single 
letter also shows the date of mailing, but is not 
serially numbered. If more than one letter is 
mailed (by a sender) on the same day to the 
same addressee, the identification of the partic- 
ular letter in question is not as readily accom- 
plished as in the case of registered or certified 
mail. For that reason, the rebuttable presump- 
tion accorded the date of the postmark cancella- 
tion on a Certificate of Mailing may not con- 
stitute prima facie evidence. It, nevertheless 
establishes a relevant inference of the date of 
mailing, not accorded the ordinary postmark 
whether made in the post office or by a postage 
meter. 

16. Postal Manual, Part 161.57. 

17. Postal Manual, Part 362. 

18. Postal Manual, Part 165. 

19. See Registered Mail, Certified Mail and 
Certificate of Mailing, above. 
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New Officers and Governors 


Nominated by State 


Sylvester C. Smith, Jr., of Newark, 
New Jersey, was nominated for the 
office of President-Elect of the Ameri- 
can Bar Association at the Midyear 
Meeting of the House of Delegates in 
February. He will take office at the 
close of the Annual Meeting in St. 
Louis next August and will automati- 
cally become President of the Associa- 
tion at the adjournment of the 1962 
Annual Meeting in San Francisco. 

The State Delegates also nominated 
William B. Spann, Jr., of Atlanta, Wil- 
liam Poole, of Wilmington, Delaware, 
and J. Garner Anthony, of Honolulu, 
for three-year terms on the Board of 
Governors. Joseph D. Calhoun, of 
Media, Pennsylvania, and Glenn M. 
Coulter, of Detroit, were renominated 
for the offices of Secretary and Treasur- 
er, respectively. 

The fifty-two State Delegates com- 
prise the nominating committee that 
chooses officers: and members of the 
Board of Governors of the Association, 
Nomination is tantamount to election. 


Mr. Smith 


Mr. Smith, who will be the Associa- 
tion’s eighty-sixth President when he 
succeeds John C. Satterfield in San 
Francisco, has long been active in bar 
issociation work and has served as 
President of the Warren County (New 
ersey) Bar Association and of the 
New Jersey State Bar Association. He 
as Chairman of the American Bar 
\ssociation’s House of Delegates in 
958-1960. 

Born in Phillipsburg, New Jersey, 
Ir. Smith was educated at Lafayette 
ollege and at New York Law School, 


Sylvester C. 


Delegates 


Augusta Berns Bamberger Studios 


Smith, Jr. 





where he received his law degree in 
1918. 
American Bar 


He has been a member of the 
Association for more 
than thirty-five years and has served 
as State Delegate, Assembly Delegate 
and state bar association delegate in 
the House of Delegates. He was Chair- 
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man of the Committee on Proposals 
Affecting the United States Supreme 
Court from 1937 and 1939 during the 
famous “Court-packing” controversy. 
He has also been Chairman of the Sec- 
tion of Administrative Law and of the 
Public Relations Committee. He was 
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William B. Spann, Jr. 


William Poole 


mont 
Harb 


J. Garner Anthony 





a member of the Board of Governors 
from 1940 to 1943. 

He has been general counsel of 
the Prudential Insurance Company of 
America since 1948. 

A widower, Mr. Smith has two 
daughters. 


Mr. Spann 

William B. Spann, Jr., was born in 
Savannah and received his education 
at Boys’ High School in Atlanta, Emory 
University (A.B. 1932) and Harvard 
(LL.B. 1935). 

Admitted to the Georgia Bar in 1935, 
he has practiced law in Atlanta since 
then except for the war years when 
he served with the Navy, entering the 
service in the grade of lieutenant (j.g.) 
and leaving it as a lieutenant com- 
mander, 

He has been State Delegate from 
Georgia since 1955 and was General 
Chairman of the Southern Regional 
Meeting in Atlanta in 1958. At present 
he is a member of the Association’s 
Standing Committee on Professional 
Grievances and of the Special Commit- 
tee To Consider Revision of the Con- 
stitution and Bylaws. 

In 1951-1952, Mr. Spann served as 
President of the Lawyers Club of At- 
lanta, For the past seven years he has 
been Chairman of the Juvenile Court 
Advisory Board for Fulton County, 
Georgia, and he is a member of the 
Board of Directors of the American 
Judicature Society. 


Mr. Poole 

William Poole was born in Balti- 
more, Maryland, and was educated at 
Tower Hill School, Wilmington, Dela- 
ware, and at Swarthmore College (B.A. 
1930 high honors). In 1930 he was 
awarded a Rhodes Scholarship from 
the State of Delaware, and in 1932 
received the degree of B.A. in Juris- 
prudence from Oxford University, and 
in 1933 the degree of B.C.L. In 1934 
he was admitted to the Bar of Delaware 
and has since been engaged in the 
general practice of law in Wilmington. 

In 1942-43 he served as Secretary of 
the Delaware State Bar Association and 
has been a member of a number of 
committees in the state association. 

Mr. Poole was elected state bar as- 
sociation delegate to the House of 
Delegates in 1940 and served in that 
capacity until 1952. In 1952 he was 
elected State Delegate and served in 
that capacity until 1961. At present he 
is a member of the Rules and Calendar 
Committee of the House of Delegates. 


Mr. Anthony 

J. Garner Anthony will be the first 
man from outside the Continental 
United States to serve on the Board of 
Governors or its predecessor the old 
Executive Committee. 

A native of Philadelphia, Mr. An- 
thony was admitted to the Hawaii Bar 
in 1926 after receiving his law degree 
from Harvard. His preparatory educa- 
tion was at Swarthmore, which awarded 
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him an A.B. in 1923. 
| LL.D. degree from the University of 
Hawaii in 1946, 


He served as Attorney General of 


He also receiy ed 


Hawaii in 1942-1943 during the critical 
months following the attack on Pearl 
Harbor. 


A former President of the Bar As- 
(1937-1939), he 
served as State Delegate in the Ameri- 
can Bar Association from 1944 to 1947 
and again from 1953 to 1959. 

He has 


Hawaii 


sociation of Hawaii 


been the Chairman of the 


Procedural Rules Committee, 





Activities of Sections 





SECTION OF 

JUDICIAL 
ADMINISTRATION 

Under the leadership of Chairman 
Philbrick McCoy, Judge of the Su- 
perior Court of Los Angeles, and First 
Vice Chairman, Joe Ewing Estes, Chief 
Judge of the United States District 
the District of 
Texas, Dallas, renewed emphasis has 


Court for Northern 
been placed upon expanding the activi- 
ties of the 
State Trial Judges, a division of the 


National Conference of 


Section of Judicial Administration. 
Ernest C. Friesen, Jr., as Administra- 
tive of State 


Activities of the Section, is devoting a 


Assistant and Director 
great deal of his time to organizing 
the staff work needed to keep pace with 
the growth of the Conference. 

At a recent meeting, the Council of 
the Section authorized printing and 
distribution of the proceedings of the 
Third Annual Conference held in 
Washington, D. C., in August of 1960. 
The papers on the civil side of the trial 
court docket covered many aspects of 
the operation of the trial courts over 
the nation in trying to solve the so- 
On the 


criminal side of the docket, problems 


called “court congestion”. 
in sentencing and probation were in- 
terestingly covered. 

Copies of these proceedings will be 
available in April for distribution to 
any and all judges of trial courts as 


well as other interested members of 
the legal profession. 

The Conference was originated by 
the Section during the Chairmanship 
of Mr. Justice Tom C. Clark in 1957- 
58. It was given further emphasis dur- 
ing the chairmanships of Emory H. 
Niles, Chief Judge of the Supreme 
1958-59, and 
Stephen Chandler, Judge, U. S. District 
Court of Oklahoma City in 1959-60. 

The purpose of the Conference as 
stated in Section 2 of Article I of its 


Constitution is as follows: 


Bench of Baltimore in 


Its object shall be to gather, study and 
disseminate information to state trial 
judges throughout the United States 
with respect to the problems of organ- 
ization, trial and disposition of judicial 
business within the trial courts; to 
present and programs with 
respect to such regional, 
state and other meetings of the Bar 
and other associations; to foster and 


conduct 
matters at 


promote judicial organizations within 
with 
law schools; and to maintain facilities 


the various states; to cooperate 


for dissemination of information to 


individual judges. 


The government of the Conference is 
controlled by three delegates from each 
state who are currently named by the 
Chief Justice of the court of last resort 
of each state * . after consultation 
with official representatives of judicial 
organizations within the state”. These 


official delegates elect a Chairman, 
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Supreme Court of Hawaii, since 1954. 

\ delegate to the Hawaii State Con- 
vention in 1950, Mr. Anthony is the 
author of Hawaii Under Army Rule, 
published by the Stanford Press in 
1955, 


articles. 


and a number of law review 


First Vice Chairman, and Second Vice 
Chairman annually. The delegates from 
each federal circuit area then elect one 
of their number as a member of the 
Executive Committee for three-year 
periods. These Executive Committee 
members have staggered terms to pro- 
vide continuity on the Executive Com- 
mittee. 

The Conference provides a forum 
for the exchange of experiences and 
ideas among the “working judges” at 
the trial court level from all states in 
the practical application of the ad- 
ministration of justice. 

Attendance at the Annual Confer- 
ences is not limited to delegates or 
members but is open to all members 
of the trial judiciary. The Fourth 
Annual Conference is now scheduled 
to be held in St. Louis, August 5 and 6, 


SECTION OF INSURANCE, 
NEGLIGENCE AND 
COMPENSATION LAW 
The regular midwinter meeting of 
the Section’s Council took place Febru- 
18-19 at the Edgewater Beach 
Hotel in Chicago with Chairman Wel- 
come D. Pierson, of Oklahoma City, 
Oklahoma, presiding. 


ary 


Acting in accordance with the Sec- 
tion’s Bylaws, the following persons 
were unanimously nominated for off- 
and members of the Council: 
Chairman-Elect, E. Roth Crabbe, of 
Columbus, Ohio; Vice Chairman, 
Wayne E. Stichter, of Toledo, Ohio; 
Secretary, Lowell D. Snorf, Jr., of 
Chicago; Council members, Richard 
W. Galiher, of Washington, D. C., and 
Edmund D. Leonard, of San Francisco, 


cers 


California. 
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The Odds Favor the Criminal 

Writing recently in the New York Law Journal Cornelius 
W. Wickersham, Jr., United States Attorney for the Eastern 
District of New York, declares: “The crime rate, and that 
is the number of crimes in proportion to population, has 
risen and is now higher than at any time since statistical 
recording of crime began.” He points out that the rate of 
crime in the Metropolitan New York area for 1959 was 
1,304 serious crimes per 100,000 of population. This means 
one crime for every seventy-seven people. Put another way, 
it means that everyone who lives to the age of 77 can 
expect to be the victim of one such major crime in his life. 
He attributes the cause of this crime wave to the statistical 
fact that for each hundred serious crimes committed, the 
FBI estimates that only fourteen persons were convicted in 
1959. “That means”, Mr. Wickersham says, “for every 
seven crimes committed, one person was convicted.” Thus, 
“to put it another way, a man can commit seven crimes 
and expect to get away with six of them before he is 
convicted as a result of the seventh. This makes crime pay, 
at least in the short run, and it’s this fact, that crime 
appears to pay, in the short run, at any rate, that lures 
people into it and causes contempt for the law.” 
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Mr. Wickersham proposes a solution. He says tha 
certainty as to punishment, promptness of punishment and 
finality of punishment are the three essentials to good lay 
enforcement. 

This is a state of affairs that requires clear thinking on 
the part of all lawyers. We in America emphasize the great 
value of liberty and the importance of sympathy for the 
accused. The law-abiding citizen and the public are entitled 
to deeper sympathy on the part of our judges. The basic 
purpose of the criminal law is to protect society not the 
criminal. When crime does not pay—then law is respected. 
When crime does pay—and it does pay 85 per cent of the 
time today—then no citizen’s life or property is secure. 

Here is a field which needs some straight thinking on the 
part of all lawyers and all law enforcement officers. 


The Complete Lawyer 

Harrison Tweed, of New York City, has recently stressed 
the necessity of continuing the education of each member 
of the Bar in order to make him a complete lawyer. In 
his Tyrrell Williams lecture at Washington University Law 
School, Mr. Tweed points out that since the early begin- 
nings in 1916 at The Association of the Bar of the City 
of New York, there has been substantial progress in the 
development of continuing legal education in America. 
There has been great improvement of standards in the 
nation’s law schools. The year 1932 saw the organization 
of the Practising Law Institute. Today we have, in addition 
to the American Law Institute, the National Conference of 
Commissioners on Uniform State Laws, the National Legal 
Aid and Defender Association, and the Council on Legal 
Aid Clinics, among others. All of these are geared to two 
objectives: one, to permit the individual lawyer to increase 
his personal competence in his profession; and second to 
enable him to increase his service to society in a wide range 
of public responsibilities. A lawyer’s education is never 
finished. 

One of the encouraging signs of our times is that more 
and more members of the Bar, both old and young, are 
actively continuing their legal education. The American 
Bar Association since its beginnings has stressed this life- 
long need of the lawyer to improve himself. Not only will 
his improved education make the lawyer more competen! 
in his practice, with the normal result of its reward in 
clients and larger earnings, but it will also broaden his 
horizons and permit him to enjoy a fuller and happier life 
Both of these are worthy goals. Increasing his usefulness 
will normally increase the lawyer’s own happiness. Mr 
Tweed himself confesses, “I am heathen enough to believe 
that happiness is a thoroughly desirable state of mind and 
soul. Indeed, I believe that the most important thing i 
life is the enjoyment of it.” 

Let each of us resolve to improve our education. Thus 


we shall better serve our clients and better serve ou} 


country. The increased happiness that will inevitably cone 
to each of us from the sense of improved usefulness t 
ourselves, our profession and to our fellow men will 
an additional reward. And happiness is its own excuse fo! 
being! 
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Mid-Central Regional Meeting 


To Draw Hundreds of Lawyers from Six States 


Lawyers from Illinois, Indiana, Ken- 
tucky, Michigan, Ohio and Wisconsin 
are all invited to the Mid-Central Re- 
gional Meeting of the American Bar 
\ssociation to be held in Indianapolis, 
Indiana, from May 10 to May 13. 

The meeting will coincide with the 
Official Judicial Conference of the Sev- 
enth Circuit and the Annual Meeting 
of the Seventh Circuit Bar Association, 
and the entire program for the first 
day, Wednesday, May 10, will be de- 
voted to the activities of those groups. 

The general theme of the meeting 
will be “What’s Ahead” in law, busi- 
ness and government. An effort has 
been made to avoid splintering the pro- 
gram into too many separate sessions. 
On Thursday afternoon, there will be 
seminars and workshops on a variety 
of subjects, including trial tactics, cor- 
poration law (with emphasis on busi- 
ness acquisitions and bankruptcy), 
family law, savings and loan law, un- 
authorized practice, trial court proce- 
dures, plus a meeting of the National 
\ssociation of Women Lawyers. 

On Friday there will be an all-day 
seminar on “What the General Practi- 
tioner Should Know”. This program, 
which will be in dramatic form, rather 
than a conventional reading of papers, 
will be presented with the co-operation 
of the Sections of Antitrust Law; Cor- 
poration, Banking and Business Law: 
Labor Relations Law; Patent, Trade- 
mark and Copyright Law; Real Prop- 
erty and Probate Law; and Taxation. 

On Saturday, the visiting lawyers and 
their ladies will be special guests at the 
speed qualification trials for the fa- 
mous Memorial Day 500-mile race at 
the Indianapolis Motor Speedway. 

All lawyers from the six-state region 
are invited, whether they are members 
of the American Bar Association or 
not. Information and registration cards 
can be secured from Newton M. Goudy, 
Registrar, 226 Bankers Trust Building, 
Indianapolis 4, Indiana. 


Indianapolis Motor Speedway—home of the annual 500 mile race. 


New Indiana State Office Building. 
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The Vestigial Justice of the Peace 


MLANY OF THE public offices of 
today come to us from the remote past, 
trailing clouds of glory and with inti- 
mations of immortality. One should 
not say, of immorality, though few 
would say that today every sheriff, 
constable, marshal, coroner, alderman 
and mayor is spotless.! Among these 
vestigial remnants of bygone power 
and glory, once far more important 
organs and functioning parts of the 
body politic, are justices of the peace. 

There are thousands of hard-work- 
ing unglamorous justices of the peace 
in America today. Nevertheless, many 
an American city dweller regards the 
justice of the peace as a nuisance or 
as a menace to happy marriages. The 
J.P. and a confederate constable may 
to the urban motorist appear decep- 
tively naive in their rustic clothes and 
environment, but they may catch the 
“city slicker” by means of radar con- 
cealed in‘a load of hay, and, notwith- 
standing the Tumey case,? wax fat 
upon their fees. 

The menace to happy marriages 
comes from those American Gretna 
Greens, which are the happy hunting 
grounds of marrying justices of the 
peace. These may have their desks and 
runners in the courthouse, split fees 
with license issuers and taxicab drivers 
and plaster the highways with neon 
‘sudden 


spectacular signs, promising 
service” at any hour of the day or 
night. In too many cases the victims 
of J.P. weddings marry in haste, some- 
times under the influence of liquor, 
and repent in leisure, or more often, 
seek annulment or divorce. The facile 
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J.P. therefore, is, in some areas, a 
source of worry to many a parent of 
a high-spirited youngster. 

Generally, however, down the cen- 
turies the justice of the peace has not 
been taken seriously. He has long been 
the butt of popular and professional 
jokes. Many are the stories of his 
pomposity, his ignorance of the law 
and his venality. 

The justices Shallow and Silence of 
Shakespeare’s Henry IV are of course 
classic. But there is Justice Overdo of 
Ben Jonson’s Bartholomew Fair with 
his “high wisdom” disguising himself, 
now in the habit of a porter, now of 
a carman, now of a dog killer or of a 
seller of tinder-boxes, in order to ferret 
out offenses against the law of his own 
knowledge, and not depend upon “a 
foolish constable or a sleepy watch- 
man” for all his information. 

There is the magistrate in Smollett’s 
Count Fathom, who, with his “fellows 
of the chace, sat smoaking his morning 
pipe over a tankard of strong ale, just 
returned from the death of a leash of 
hares”, who said: “If you swear as 
how this here person is an outlaw, then 
it so be, as he has nothing to say to 
the contrary, My clerk shall make out 
a mittimus and so to jail with him till 
next size.” When the prisoner, charged 
with being the Pretender’s eldest son, 
spoke in French, the judge understood 
“that the delinquent, instead of speak- 
ing to the purpose, contumaciously in- 
sulted his authority, in sundry foreign 
lingo’s, which—was an additional proof 
of his being the chevalier’s son, inas- 


much as no person would take the 





The office of justice of the peace is one of the oldest in our legal 
system, dating back to Plantagenet times. Mr. Palmer discusses the role 
of the justice of the peace in literature and history. 









pains to learn such a variety of gibber- 


ish, except with some sinister intent”. 
The justice, his cheeks inflated with 
rage, said: “The case is plain—having 
nothing of signification to offer in his 
own favor, he grows refectory, and 
abuses the court in his base Roman 
Catholic jargon: but I'll let you know, 
for all you pretend to be a prince, you 
are no better than an outlaw vagrant; 
and I'll show you what a thing you 
are, when you come in composition 
with an English justice like me, who 
have more than once extinguished my- 
self in the services of my country.” 

Gobble 
“choosed” by the fellow prisoners of 
“A crew of 


There is also Justice 
Sir Launcelot Greaves, 
naked wretches fluttered around him 
like a congregation of rooks” who 
“opened their throats all at once”. The 
knight learned that “Justice Gobble, 
whose father was a taylor, had for 
some time served as a journeyman 
hosier in London, where he had picked 
up some law-terms, by conversing with 
hackney-writers and attorneys, clerks 
of the lowest order; that, upon the 
death of his master, he had insinuated 
himself into the good graces of the 
widow, who took him for her husband, 
so that he became a person of some 
consideration, and saved money apace: 
that his pride, increasing with his sub- 
stance, was reinforced by the vanity of 
his wife, who persuaded him to retire 
from business, that they might live 


1. See the following articles by the author 


in this Journal: Vestigial Remnants in the Law 


(December, 1949); The Vestigial Sheriff (May, 
1950); The Coroner as a Vestigial Remnant 
(September, 1950). 

2. Tumey v. State of Ohio, 273 U. S. 510, 47 
S. Ct. 437 (1927). 















cal! 
wil 
lou 
am 
in 
tint 
uni 

\ 
Just 
witl 
that 
for 
trad 
owl 
the 
then 
Gob 
ing 
had 
shut 
the | 
he te 
of h 
numl 
that 
other 


Fiel 
lus 
He 
pal ji 
nd j 
becan 
V 
“treet 
est me 
id v 
itio: 


iving 







genteelly in the country; his father 
dying, and leaving a couple of houses 
in this town, Mr. Gobble had come 
down with his lady to take possession, 
and liked the place so well as to make 
a more considerable purchase in the 
neighborhood; that a certain peer, be- 
ing indebted to him a large sum in the 
way of his business, and either unwill- 
ing or unable to pay the money, had 
compounded the debt, by inserting his 
name in the commission; since which, 
his own insolence, and his wife’s osten- 
tation, had exceeded all bounds, and 
that, in exertion of his authority, he 
had 


thousand acts of 


cruelty and injustice against the poor- 


committed a 


est sort of people, who were unable to 
call him to a proper account; that his 
wife domineered with a more ridicu- 
lous, though less pernicious usurpation, 
among the females of the place; that, 
in a word, she was the subject of con- 
tinual mirth, and he the object of 
universal detestation.” 

Among those who complained of 
Justice Gobble was “a meagre figure, 
with a green apron, who told the knight 
that he had kept a public house in town 
for a dozen years, and enjoyed a good 
trade, which was in a great measure 
owing to a skittle-ground, in which 
the best people of the place diverted 
themselves occasionally: that Justice 
Gobble, being disobliged at his refus- 
ing to part with a gelding which he 
had bred for his own use, first of all 
shut up the skittle-ground, but finding 
the public still kept his house open, 
he took care that he should be deprived 
of his license, on pretense that the 
number of ale-houses was too great, 
that this man had been bred to an- 
other employment.” 


Fielding’s Joseph Andrews 
Illustrates Ignorant J. P. 
Henry Fielding was made a princi- 
pal justice of the peace for Middlesex 
nd Westminster in 1748 and in 1749 
became chairman of quarter sessions 
Westminster. Working in Bow 
Street at £300 per annum “of the dirti- 
est money upon earth” he worked hard 
id was dissatisfied with the adminis- 
ition of penal law. It is not surpris- 
g therefore, to find in Joseph An- 
ews, a justice of the peace, who 
witnesses, 


iving sworn in several 











without reading a syllable of the dep- 


ositions written by his clerk, ordered 


the clerk to make the mittimus. 
“Adams then said: ‘he hoped he 
should not be condemned unheard.’ 


‘Nb, no,’ cries the justice, ‘you will be 
asked what you have to say for your- 
self, when you come on your trial: 
we are not trying you now; I shall 
only commit you to gaol: if you can 
prove your innocence at size, you will 
be found ignoramus, and so no harm 
done.’ ‘Is it no punishment, sir, for an 
innocent man to lie several months in 
gaol?’ cries Adams: ‘I beg you will at 
least hear me before you sign the mit- 
timus.’” “What signifies all you can 
say?’ says the justice, ‘is it not here in 
black and white against you? I must 
tell you, you are a very impertinent 
fellow, to take up so much of my time. 
—So make haste with his mittimus.’ 
“The clerk now acquainted the jus- 
tice, that other 
things, as a penknife &c. found in 
Adam’s pocket, they discovered a book 
written as he apprehended, in cyphers: 
for noone could read a word of it. ‘Ay,’ 
says the justice, ‘the fellow may be 


more than a common robber, he may 


among suspicious 


be in a plot against the government— 
produce the book.’ Upon the which the 
poor manuscript of Aeschylus, which 
Adams had transcribed with his own 
hand, was brought forth; and the jus- 
tice looking at it, shook his head, and 
turning to the prisoner asked the mean- 
ing of those cyphers. ‘Cyphers!’ an- 
swered Adams, ‘it is a manuscript of 
Aeschylus.’ ‘Who?’ said the justice. 
Adams repeated, ‘Aeschylus.’ ‘That is 
an outlandish name,’ cried the clerk. 
‘A fictitious name, rather, I believe,’ 
said the justice. One of the company 
looked much like 
Greek, ‘Greek?’ said the justice, “Why 
tis all writing.’ 


declared it very 
The parson, picking 
up the book, and putting on his spec- 
tacles, and gravity together, muttered 
some words to himself and then pro- 
nounced aloud—‘Ay, indeed, it is a 
Greek manuscript, a very fine piece of 
antiquity. I make no doubt but it was 
stolen from the same clergyman from 
whom the rogue took the cassock.—A 
manuscript of one of the Fathers.— 


The beginning is the catechism in 
Greek. What is 


answered: ‘It is Aeschylus’ 


Adams 
‘Oh it is.’ 


your name?’ 
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says the justice, ‘make Mr. Aeschylus 
his mittimus. I will teach you to banter 
me with a false name.’ 

Then who can forget Mr. Nupkins, 
in the twenty-fifth chapter of Pick- 
wick? He was elected Mayor and had 
the powers of a justice of the peace, 
before whom appeared Messrs. Pick- 
wick, Winkle, Snodgrass and Weller: 
“What's your name, fellow?’ thun- 
dered Mr. Nupkins. ‘Veller,’ replied 
Sam. ‘A very good name for the New- 
gate Calendar,’ said Mr. Nupkins. This 
was a joke; so Jinks (the magistrate’s 
clerk), Grummer, Dubbley (who made 
the the specials, and 
Muzzle went into fits of laughter of 


arrests), all 


five minutes duration. ‘Put down his 
name, Mr. Jinks,’ said the magistrate. 
‘Two L’s, old feller,’ said Sam. Here 
an unfortunate special laughed again, 
whereupon the magistrate threatened 
to commit him, instantly. It is a dan- 
gerous thing to laugh at the wrong 
man, in these cases. ‘Where do you 
‘Vare-ever | 
can, replied Sam. ‘Put that down, Mr. 
Jinks,’ said the magistrate, who was 


live?’ said the magistrate. 


fast rising into a rage. ‘Score it un- 
der,’ said Sam. ‘He is a vagabond, Mr. 
Jinks,’ said the magistrate. ‘He is a 
vagabond in his own statement; is he 
not, Mr. Jinks?’ ‘Certainly, sir, “Then 
I'll commit him. Commit him as such,’ 
said Mr. Nupkins. Jinks, who was the 
magistrate’s adviser, having had a 
legal education for three years in a 
country attorney’s office, later, you re- 
call, pulled the magistrate out of a 
hole. 

Judicial notice has been taken of 
the J.P.’s Bendheim 
Brothers & Company v. Baldwin, 73 
Ga. 594 (1884), the court said: “The 
law does not require a justice of the 
peace to charge the jury at all. His 


ignorance. In 


ignorance of the law, as well as pro- 
priety, would seem to demand that he 
but 
instruct the jury, he must do it cor- 


should not, if he undertakes to 
rectly and in accordance with law. A 
justice of the peace is generally a man 
of consequence in his neighborhood; 
he writes the wills, draws the deeds 
and pulls the teeth of the people; also 
he performs divers surgical operations 
on the animals of his neighbors. The 
Justice has played his part on the busy 
stage of life from the time of Mr. 
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Justice Shallow, down to the time of 
Mr. Justice Riggins. Who has not seen 
the gaping, listening crowd assembled 
around his honor, the justice, on tip- 
toe to catch the words of wisdom as 
they fell from his venerated lips? In- 
structions given in this case exercised 
an undue and unwarrantable influence 
upon the jury.” Judgment was re- 
versed. 

Sir Walter Scott wrote of the justice 
ordering the statutes from a_book- 
seller in the words: “Please send the 
Field- 


ing was not merely amused at the 


ax relating to a gustus pease.” 


ignorance of the justice of the peace. 
He disapproved of his inefliciency and 
like Dickens, the legal reformer, was 
indignant at his venality, though ex- 
pressing his indignation in the irony 
of understatement, rather than in in- 
vective appeals: 

In his “Observations on the Excel- 
lency of the English Constitution” at 
the beginning of Amelia, Fielding 
wrote: 


No human institution is capable of con- 
summate perfection, an observation 
which, that writer at least gathered 
from discovering some defects in the 
polity even of this well-regulated na- 
tion. And, indeed, if there should be 
any such defect in the Constitution 
which my Lord Coke long ago told us, 
“the wisdom of all the wise men in 
the world, if they had all met together 
at one time, could not have equalled ;” 
which some of our wisest men who 
were met together long before, said, 
was too good to be altered in any par- 
ticular; and which, nevertheless, hath 
been mending ever since by a very 
great number of the said wise men. 
If, I say, this Constitution should be 
imperfect, we may be allowed, I think, 
to doubt whether any such faultless 
model can be found among the insti- 
tutions of men. 

I have sometimes been inclined to 
think that this office of a justice of 
peace requires some knowledge of the 
law; for this simple reason; because 
in every case which comes before him, 
he is to judge and act according to 
law. Again, as these laws are contained 
in a great variety of books; the stat- 
utes which relate to the office of the 
justice of the peace making of them- 
selves at least two large volumes in 
folio; and that part of his jurisdiction 
which is founded upon the common 
law being dispersed in above a hun- 
dred volumes, I cannot conceive how 
this knowledge should be acquired 
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without reading; and yet certain it is 
that Mr. Thrasher (the justice of peace 
in question) never read one syllable 
of the matter. This perhaps was a de- 
fect; but this was not all; for where 
mere ignorance is to decide a_ point 
between two litigants, it will always be 
an even chance whether he 
right or wrong; but sorry I am to say, 
right was often in a more worse situ- 
ation than this... The justice was 
never indifferent in a cause, but when 
he could get nothing on either side. 


decides 


Here we come to the rapacity of the 
J.P., cloaked under the constitutional 
rule of law. 

Fielding, in his play The Coffee- 
house Politician, typified the habits of 
London magistrates in the character of 
took 
suborned witnesses to give perjured 


Justice Squeezum. He bribes, 
evidence and juries to give false ver- 
dicts; examined attractive young wom- 
en privately; sold his protection to 
keepers of gaming houses and brothels 
and took advantage of the law of bail. 
The justice of the peace was entitled to 
make what he could out of the per- 
quisites of his office in the form of 
fines and fees. He would grant bail 
and pocket the money; his Bow Street 
runners, armed with warrants, would 
take up “all the poor devils in the 
streets” according to the testimony of 
a runner to the House of Commons 
Committee. “And then there was the 
bailing money 2s 4d which the magis- 
trates had; and taking up a hundred 
girls, they would make at 2s 4d, £11, 
13s 4d. They sent none to gaol, for the 
bailing of them was so much better. 


Justices’ Income Obtained 
from Protection Money 

Protection meney, however, was the 
main source of the magistrate’s in- 
come. They were not under any kind 
of supervision and since there were no 
police stations or magistrates’ courts, 
they dispensed justice anywhere they 
pleased. Usually this was in their own 
homes, sometimes in shops and taverns. 
Even the Westminster quarter sessions, 
until about 1763, were held in a pub 
called Hell, at the bottom of the steps 
leading to the House of Commons, 
where Pepys used to go for his 
morning draught. 

London magistrates were known as 


“thieving justices”. Smollett described 
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them as “men of profligate lives, needy, 


mean, ignorant, and rapacious.” Their | 


reputation was so bad that respectable 
men would not accept the office in 
London. 

Scott, in Guy Mannering, describes 
the justice of the peace who, “deter- 
mined to suffer no mendicants or 
strollers in the country, but what re- 
sided on his own property, and prac: 
tised their trade by his immediate 
commission, implied or expressed.” 

Swift, in his project for the ad- 


vancement of religion said: 


There is one abuse in this town, which 
wonderfully contributes to the promo- 
tion of vice; that such men are often 
put into the commission of the peace. 
whose interest it is, that virtue should 
be utterly banished from among us: 
who maintain, or at least enrich them- 
selves, by encouraging the grossest im- 


morality; to whom all the bawds of the§ 


ward pay contribution for shelter and 
protection from the laws. Thus these 


worthy magistrates, instead of lessen-| 


ing enormities, are the occasion of just 
twice as much debauchery as_ there 
would be without them. Those in 
famous women are forced upon dow 
bling their work and industry, to an 
swer double charges, of paying tx 
justice, and supporting themselves 
Like thieves who escape the gallows. 
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and are let out to steal in order to dis- 
charge the gaoler’s fees. 


It is generally accepted that Horace 
Walpole was speaking the truth when 
he said, in 1742, that “the greatest 
criminals of this town are the officers 
of justice”. 

Notwithstanding its weaknesses and 
the anachronistic inappropriateness of 
a rough and ready, homespun, non- 
professional justice for millions of city 
dwellers in multitudinous seas engulfed 
by technical statutes pervading all the 
tissues of life, the justice of the peace 
system has an ancient and distin- 
guished lineage. 

The roots of the justice of the peace 
go back to 1195. In Henry II’s reign 
the sheriff was the ruler of the county. 
The crown began to view his power 
with suspicion and placed the coroner 
by his side as a check upon him. The 
coroner exercised judicial powers in 
criminal and sometimes in civil busi- 
ness, but the office became elective and 
its efficiency as a guardian of the royal 
interest declined. In 1195, Archbishop 
Hubert, Richard I’s Chief Justiciar en- 
forced the “hue and cry” and knights 
were assigned in each county to take 
an oath of all men who were 15 years 
of age for the maintenance of the 
King’s peace and the effectual pursuit 
of evil doers. This was probably the 
germ of the office of Conservator of 
the Peace. 

Custodes Pacis were assigned in 
1252, 1253 and 1264. They afterwards 
appear to have been occasionally 
by the landholders of the 
county, and were finally appointed to 
their office by the Royal writ or com- 
mission. 

In 1285 the Statute of Winchester 


organized the police system of the 


chosen 


country and by it, justices were as- 
signed to 
made by the constables as to infringe- 
ments of the statute. In 1327, the first 
year of Edward III’s reign, statutory 


receive the presentments 


‘rovision was made for the appoint- 
nent of conservators of the peace in 
‘ach county. They were given power 
‘to punish offenders in 1328. From 
‘hen on their powers were constantly 
nlarged. In 1363 they were ordered 
o hold their sessions four times a year. 
‘rom about this time they came to be 
snown, not as keepers or conservators, 





but as justices of the peace. In counties 
having serjeants of the peace, the jus- 
tice of the peace, at least eo nomini, 
does not appear until the middle of the 
sixteenth century. Since then their 
powers as police, judicial and adminis- 
trative, have been continually added 
to by the legislature. 

Lambard, whose classic The Justice 
of the Peace appeared in the reign of 
Elizabeth I, remarked that the Chief 
Justice of the King’s Bench “did thinke 
that it was enough to loade all the 
justices of the peace of those days with 
the execution onely of the statutes of 
Winchester and Westminster for rob- 
beries and felonies; the statute of 
forceable entries, the statutes of la- 
bourers, of vagabonds, livery, main- 
tenances, embracery, sheriffs,” and he 
asked “How many justices thinke you 
now may suffice, without breaking their 
backs (to beare so many not loads, but 
stacks of statutes that have since that 
time been laid upon them) .” 

Pollock and Maitland say that “The 
office of justice of the peace is the 
most ancient of which it can be said 
that its powers and duties are wholly 
derived from statutes.” 

Perhaps almost half the population 
of England died from the Black Death 
of 1349, which utterly unsettled the 
medieval system of agriculture. Wages 
fixed 
wages and now the justices of peace, 


rose enormously. Parliament 


representatives of the land-owning 
class had the very large powers of 
compelling men to work for the legal 
wage. After a while, in 1427, there was 
even delegated to these justices the 
power of fixing the legal rate. More 
and more, the quarter sessions of the 
justice of the peace began to supplant 
the old county court as the real govern- 
ing assembly of the shire. That court 
shrank into a mere tribunal for small 
civil suits. In 1494 the justices secured 
control of the sheriff. As time went on 
the justices were given power to con- 
vict persons in a summary fashion. 
There were a number of cases, begin- 
ning in the fifteenth century, in which 
trial by jury was found to be much 
too elaborate for petty offenses. 

As in the counties, so in the bor- 
oughs, the justices of the peace grad- 
ually ousted the tourn and the leet. In 
the fourteenth and fifteenth centuries 
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the regulation of trade tended more 
and more to be carried on by justices 
of the peace. The guilds were under 
the supervision of the legislature. It 
was the justice of the peace who en- 
forced the statutes prohibiting the sale 
of bad food, the use of bad materials 
or unskillful or careless workmanship, 
fraudulent weights and measures, vari- 
ous species of fraud in buying and 
selling, forestalling or regrating, usu- 
ry, trading without being a citizen, 
unlawfully forming a guild and the 
Building Act of 1189 and many rules 
as to the repair or demolitions of 
buildings, as to encroachments on an- 
other building, as to fires. Thus, in 
London in 1419, “if any house in said 
city be so much alight that the flame 
of the fire can be seen from outside 
the house, he who is dwelling in the 
said house shall pay the sheriff 40s in 
a red purse.” 

Although Wilkinson has said that 
the justice of the peace “was hardly, as 
has been suggested, the pivot on which 
the constitution turned”, he certainly 
was of great constitutional importance. 
This is for two reasons: 

(1) In the spirit of English com- 
promise, inherited feudal jurisdiction 
centralized 
bureaucracy. It is true that the justices 
of the peace were appointed by the 
Crown. 


was not replaced by a 


Attempts of Parliament to 
make the office elective failed. Never- 
theless they were not exclusively and 
solely the King’s men. They were mem- 
bers of the local gentry with local roots 
and local interests. For centuries they 
were not dependent upon emoluments 
of the offices, but were country squires 
and gentlemen of independent means. 
Many famous men have been justices 
of the peace, including Chaucer and 
George Washington. For centuries 
In 1439 
the statutes required them to have 
lands or tenements to the value of £20 
a year. 

(2) Holdsworth says: “The growth 
of the powers and efficiency of the 


they were substantial men. 


justice of the peace directly increased 
the efficiency of the House of Com- 
mons, because many of its members 
were justices. They were able, as Mem- 
bers of Parliament, to make sugges- 
tions for the amendment of the law 
which their experience as justices had 
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suggested. This acquaintance with 
practical affairs, possessed by many of 
its members, gave a businesslike and 
a practical tone to deliberations in 
Parliament to which deliberations the 
Continental Assemblies never attained.” 

Says Trevelyan: “The magistrate’s 
authority derived from the Crown, and 
yet it was in effect local government 
and squirearchal power. This mutual 
dependence of the central and provincial 
administrations, is the key to the his- 
tory of the Stuart epoc. The institution 
of unpaid local magistrates insured 
both the ill success of the republican 
propaganda, and the failure of the 
Stuart kings to establish a despotism 
without possessing a bureaucracy. For 
while the majority of the squires al- 
ways rallied to preserve the sovereignty 
of the Crown, whose service had been 
from father to son the chief pride of 
many ancient families, on the other 
hand, the same class was able in 1640 
and 1688 to maintain views of policy 
and religion, against the will of kings 
from whom they derived neither in- 
come, nor lands, nor social esteem. 
The policy of the Crown depended for 
its execution on the active consent of 
magistrates, who again depended for 
their own social position on the good- 
will of the neighbouring squires, and 
were on such friendly terms with the 
middle class of town and country, that 
magisterial resistance to the Crown, 
might at moments become one with 
the resistance of the whole nation: and 
it was these moments which decided 
the fate of England. . . The squirearchy 
still had its uses in the era of the 
Stuarts. It preserved society from con- 
fusion and the poor from death by 
hunger, while at the same time it saved 
England’s local liberties, and thereby 
in the long run her Parliamentary in- 
stitutions.” 

So Coke had written that the office 
of the justice of the peace is: “Such a 
form of subordinate government for 
the tranquility and quiet of the realm, 
as no part of the Christian world hath 
the like, if the same be duly executed.” 

As Holdsworth says, “By the latter 
part of the 16th Century the conduct 
of the local government of the country 
had definitely passed from the old 
communities of township, hundred, and 
shire, to the justice of the peace, 
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assisted by the sheriffs, coroners, 
constables.” The sheriff became an 
executive officer who lost his judicial 


Maitland 


wrote: “Long ago Lawyers abandoned 


and administrative powers. 


all hope of describing the duties of a 
Justice of the Peace in any methodic 
fashion, and the alphabet has become 
the only possible connecting thread.” 
Even by the fifteenth century com- 
plaints were made of the “overwhelm- 
ing mass of statutory duties laid upon 
them”. In 1538 appeared the first 
systematic treatise on the justice of 
the peace and between 1755 and 1869 
Burns’ Justice’s Manual ran through 
thirty editions. The literature on the 
subject is enormous. It has been said 
that “from the Tudor period onwards 
until the 19th Century, the principle of 
every government seems to have been 
‘when in doubt, tell the Justices of the 
Peace to see to it.” 

Between 1755 and 1785, 300 statutes 
had been passed affecting the duties of 
justices and about half as many had 
been repealed or modified. Leslie 
Stephen says that: “The justices dis- 
charged functions which would else- 
where belong to the administrative 
hierarchy.” Gneist observes that “The 
power of the justices of the peace 
represents the center of gravity of the 
whole administrative system.” This 
was in 1871. And Belloc says that “It 
was not the deaths and fighting or 
massacre during the Wars of the Roses, 
that lessened the power of the old no- 
bility. It was artillery, it was the in- 
dependence of the wealthier yeomen; 
it was the increasing number of execu- 
tive functions discharged by the gentry 
everywhere as Justices of the Peace.” 


The Justices 
Under the Tudors 
The constitutional significance of 
the justice of the peace was emphasized 
under the Tudors. The old nobility, 
who had disturbed and_ terrorized 
Plantagenet England, lost their lands 
and their power in the confiscations in 
the Wars of the Roses. 


policy of the early Tudor kings to 


It was the 


depress their order. Furthermore, by 
the fifteenth century, there was some- 
thing more than the great baronage. 
Wealth and therefore the influence of 
traders and moneyed men in the cities 
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and seaports of the south and east 
steadily increased, country knights and 
squires sharing the commercial pros- 
perity of the times, free from some of 
the aristocratic traditions of the older 
territorial families, were willing to co- 
operate with the Crown as justices of 
the peace in place of a centralized 
bureaucracy, Their support of the 
Crown was not by a professional army 
but the result of a political alliance 
which served to put a check upon the 
monarchy. 

The Stuarts inherited from the Tu- 
dors the justice of the peace local 
government. The justices of the peace 
were administrative officials as well as 
justices. Generally they held four 
quarter-sessions every year. About the 
beginning of the seventeenth century, 
petty sessions were instituted, in order 
to avoid the delay of waiting until the 
next quarter-session. 

At the quarter-session there was a 
presentment by a jury, corresponding 
to the grand jury of the assizes. Quar- 
ter-sessions might deal with man- 
slaughter, stealing, trespassing, chas- 
tity, playing unlawful games, such as 
cards or bowling “by the meaner sort”. 
Rigid trade regulations were enforced 
and those fixing wages, licensing ale 
houses, relieving the poor, obtaining 
roads and bridges, dealing with emer- 
gencies, such as epidemics, scarcities 
of grain, constables, church wardens, 
overseers of the poor, saw to the col- 
lection of taxes and rates, enforced 
service in road making, looked after 
the poor, saw that they were moved 
to the parish in which they were born, 
or the place of their last legal settle- 
ment. They inflicted punishment such 
as whipping, or sitting in the stocks. 

You must remember that in the 
time of Sam Johnson, for instance, 
there were no county councils or rural 
district councils or parish councils. 
There was no elective local govern- 
ment. Administration, as well as jus- 
tice, therefore lay in the hands of the 
justice of the peace. He might be a 
Sir Roger de Coverley, “a justice of 
the quorum”. A commission of the 
peace assigned to justices the duty of 
keeping and to cause to be kept, all 
ordinances and statutes for the good of 
the peace and for preservation of the 
same, for the quiet rule and govern- 
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ient of the people. It further assigned 
to you and every two or more of you 
of whom any one of the aforesaid 
\, B, C, D, & we will, shall be one) 
to inquire the truth more fully by the 
vath of good and lawful men of the 
county of all 
onies, poisons, enchantments, sorceries, 


and all manner of fel- 


arts, magic, trespassers, forestallings, 
regratings, engrossings, and extortions 
whatever.” This part of the commis- 
sion gave the justices authority for 
sessions. Those named specially in the 
parenthetical clause were said to be on 
or of the quorum, One of them was 
indispensable for certain action to be 
taken or powers exercised. The qualifi- 
cation here was supposed to show some 
skill or learning in the law. 

Changed economic, social and politi- 
cal conditions and needs resulting from 
the transition of England from a land 
predominantly rural to an_ industri- 
alized nation, caused the diminution 
in the powers of the justice of the 
peace. They had gradually been em- 
powered to direct the whole adminis- 
tration of the Poor Law. They fixed 
the number of persons who might be 
assisted and the manner in which as- 
sistance would be given. The overseers 
became reduced to the status of mere 
rate collectors. After 1815 a great deal 
of the justices’ work passed out of 
their own hands and came more di- 
rectly under the supervision of the 
central government. The new poor law 
authorities took away from the justices 
the most important financial business. 
The Factory Act of 1833 set up inde- 
pendent inspectors of cotton factories. 
In 1835 the Prisons Act set up in- 
spectors of prisons. The act of 1835 
also put prison administration directly 
under the Home Secretary. The jus- 
tices lost their highway duties in 1835. 


The Vestigial Justice of the Peace 





Their control of licensing regulations 
and of the police was gradually weak- 
ened. In 1856, when a general county 
constabulary was established, the jus- 
tices abandoned the role of police of- 
ficials. They lost more power when the 
county councils were established in 


200 
000, 


parish and district councils in 
1894, Legislation made it possible for 
cities and urban districts to secure the 
appointment of paid professional mag- 
istrates, called stipendiary magistrates. 
They continued to hold their quarter- 
sessions and petty-sessions and to act 
as committing magistrates. They had 
become in England agents for the en- 
forcement primarily of the criminal 
law. 

Generally in England, lay justices 
had given way, since they proved un- 
equal to meeting the complex needs of 
modern metropolitan people. For long 
it had been the rule in England of the 
justices for every petty sessional divi- 
sion of a county or for a borough 
having a separate commission of the 
peace to appoint a fit person to be 
their salaried clerk. He must be either 
a barrister of not less than fourteen 
years standing, or a solicitor of the 
Supreme Court, to serve for not less 
than seven years as a clerk to a police 
or stipendiary magistrate, or to a 
metropolitan police court. The law 
further provided that an alderman or 
councillor of a borough could not be 
appointed as clerk and a borough clerk 
was not allowed to prosecute. 

The Parliament attempted to see to 
it that a clerk for a magistrate such as 
Nupkins, in the country squire West- 
ern or even Sir Roger de Coverly, had 
some legal training. 

Blackstone pointed out that one of 
the purposes of his Commentaries was 
to bring the law, not simply to the 
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law student, but to the layman, and to 
the 
justices of the peace. For, said he, “It 


order of men commissioned as 
is necessary that the magistrate should 
understand his business; and have not 
only the will, but the power also (un- 
der which must be included the knowl- 
edge) of administering legal and ef- 
Else, 


mistaken his authority, through pas- 


fectual justice. when he has 
sion, through ignorance, or absurdity, 
he will be the object of contempt from 
his inferiors, and censure from those 
to whom he is accountable for his 
conduct.” 

Says Maitland, “Certainly to any one 
who has an eye for historic greatness, 
it is a very marvellous institution, this 
Commission of the Peace, growing so 
steadily, elaborating itself into new 
forms, providing for ever new wants, 
expressing ever new ideas, and yet 
never losing its identity, carrying back 
our thoughts now to a Yorkist, now to 
a Lancastrian king, stamped with the 
sign manual of the Tudor monarchy, 
telling us of rebellion, restoration, 
revolution, of peaceful Georgian times, 
of the days of Bentham and the great 
reforms. Look where we may, we shall 
hardly find any other political entity 
which has had so eventful and yet so 
perfectly continuous a life. . . It has 
been marvellously, paradoxically, suc- 
cessful.”* 

Vestigial remnants, shrunken giants 
as they may be, we must not forget 
that the justices of the peace, for some 
three centuries, were the virtual rulers 
of the English county, men of great 
power and influence, not only in the 
county but in Parliament itself. Law- 
less as some of them may have been, 
they helped establish the rule of law. 


3. Maitland, Cotuecrep Lecat Papers 470 
(1885). 
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Some Avuncular Words 


for Would-Be Lawyers 


by Sol M. Linowitz ° 


Recentiy I RECEIVED a letter 
from a law student at one of our great 
law schools. He asked me a simple 
question: “What would you say are 
the most important things for me to 
learn in order to be sure I will be a 
good lawyer?” I have been thinking 
a good deal about that question and 
about how to answer it most meaning- 
fully and helpfully. 

Here are the things I would tell 
him: 

In the first place, I would say to the 
young man that a good lawyer must 
be a truly cultured person—one who 
is familiar with what has been thought, 
felt and written in the past. I would 
emphasize that our basic legal canons 
—such as freedom of speech, of press, 
of religion—are not merely jural but 
fundamental concepts which can be 
properly understood only in the his- 
torical perspective of man’s long battle 
for liberty in different times and in 
many places. And that the real mean- 
ing of legal rights and constitutional 
guarantees can be truly grasped only 
if one first appreciates the ancient 
roots of our freedoms and the rele- 
vance of yesterday to today. John 
Stuart Mill said it well: “Men are men 
before they are lawyers or physicians 
or manufacturers; and if you make 
them capable and sensible men, they 
will make themselves capable and sensi- 
ble lawyers and physicians.” 
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In reply to a question asked by a law student, Mr. Linowitz has 
spelled out some of the things that a law student must learn if he is 


to be a good lawyer. 


of the New York Bar (Rochester ) 


Secondly, I would stress the vital 
importance of human relations. For 
human relations is the stuff of which 
law is made. We are, true enough, a 
nation of laws and not of men; and 
yet our laws are made by men, are 
administered by men, are applied to 
men. No lawyer worth his salt can 
practice his calling impersonally. If 
he is to be a lawyer in the real and 
deep sense of the word, he must con- 
cern himself with people and with 
those things which hold people to- 
gether or drive them apart. He must 
know what makes people tick. He muct 
know how to work with those he must 
serve. On the wall of Cornell’s Willard 
Straight Hall is the line from Terence: 
Nihil humani a me alienum—“Nothing 
human is foreign unto me”. This is 
and must be part of the creed of the 
law student preparing himself for his 
profession. 

Third, | would implore the law stu- 
dent to raise his eyes from his desk 
and casebooks and see his role in terms 
of the world about him. I would ask 
him to recognize that what is happen- 
ing in areas of the world far removed 
is in these critical times vitally related 
to his profession. For mankind has 
never known a more urgent challenge 
than the one which faces us now—to 
try to fashion a world of peace through 
law at the very moment when powerful 


nations now have it in their power 
completely to destroy civilization. The 
lawyer has a key role to play in the 
development of a world of law. And 
the law student must understand that 
part of his responsibility will be to 
help in bringing about a peaceful world 
and to play his part in the efforts to 
find a way by which men may live to- 
gether rather than die together. 
Fourth, I would tell him he must be 
prepared to stand up courageously in 
defense of those principles of law and 
‘uctice which are at the heart of our 
cc‘ling. The true law student has to 
feel in his bones a respect for our 
judicial procedures—he must know 
deep within him that the way we do 
things in this country is fundamental 
to our thinking and talking about free- 
dom and justice; he must understand 
that the way we proceed after truth, 
the way we reach an objective by 
weighing and measuring and accepting 
and rejecting in order to determine 
what is true and what is not, the way 
of making up one’s mind with fairness 
and objectivity and always with re- 
spect for our basic presumptions of 
innocence and integrity—all these are 
essential parts of our basic strengths 
and keystones of our heritage. For our 
American legal procedures stand not 
only for a right to freedom and justice 
but for a way to freedom and justice. 
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Sol M. Linowitz practices law in 
Rochester, New York. A graduate 
of Hamilton College, he received 
his legal education at Cornell Law 
School where he was Editor-in-Chief 
of the Cornell Law Quarterly. He 
was a lieutenant in the Navy during 
World War II and also served as 
Assistant General Counsel of the 
OPA in Washington. He is a trustee 
of the University of Rochester. 





Honest Men Must Not 
Always Remain Silent 

The law student must, therefore, 
understand that bad things cannot be 
justified in the name of a high purpose 
without damaging and ultimately de- 
stroying that purpose. He must know 
that there are times when honest men 
must not remain silent; and that law- 
yers above all others must show a con- 
stant willingness to stand up and speak 
truth in the bright light rather than 
cower half-hidden and silent in the 
shadows. 

Fifth, I would ask the law student 
to learn the right way to lose as well 
as the right way to win, how to accept 
defeat with grace after a case has been 
decided. William 


fairly tried and 






James once said that our civic genius 
as a people was “the trained and dis- 
ciplined good temper toward the other 
side when it fairly wins its inning”. 
In these days of payola, of pay-off, of 
deceitful claims, 0 shady compromises, 
of win by hook or crook, the lawyer 
must stand resolutely for fair play. 
For the whole dignity of the law de- 
pends on the recognition that justice 
will be done if the ground rules of our 
system are followed. Tinkering with 
our courts, tampering with our legal 
procedures can bring our machinery 
of justice to a grinding halt. Again and 
again the point must be made to our 
It is far, far better to 
lose fairly than to win meanly. 


law student: 


I would recall one episode in our 
history which puts it in a way I shall 
never forget: At his first inauguration, 
Lincoln arose to take his oath of office 
and looked about for a place to put 
his hat. Behind him on the platform 
was Stephen Douglas—the man who 
had disagreed violently with Lincoln 
on some vital issues and who had 
fought and lost to Lincoln in the bitter 
campaign for the presidency. And it 
was Douglas, Carl Sandburg tells us, 
who reached forward and held Lin- 
coln’s hat all during the ceremony. 

There is the symbol I would offer 
our law student of how nobly to con- 
front defeat after a fair fight: Abra- 
ham Lincoln’s hat in Stephen Doug- 
las’s hands. 


What Lawyers 
Should Not Be 

Finally, | would ask the law student 
to approach his calling with a sincere 
humility. This is what I would like to 
say to him and the other students in 
our law schools. “It may be that you 
are entering the practice of law be- 
cause you feel it is a comfortable way 


to make a good living; because it is 
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a pleasant not too demanding calling; 
or because it is a profession which 
brings with it certain recognition and 
entitles you to certain privileges. To 
those among you who are becoming 
lawyers for these reasons I would make 
one very sincere and solemn plea: 
Please don’t enter the practice of law. 
We have too many like you already. 
We have too many who consider the 
law in terms of what they can get out 
of it rather than what they can put into 
it. We have too many who measure 
their achievements in terms of the 
market place and who look upon their 
license as affording them opportunities 
for gain rather than challenges to 
responsibility. 

To those of you, however, who look 
upon the law as a great and exciting 
profession which stands for champion- 
ing of the right and adherence to great 
principles—as one which at a pivotal 
moment in world history affords un- 
precedented challenge, opportunity and 
obligation—to you I would say “wel- 
come” warmly and with enthusiasm 
and in these words of Justice Oliver 
Wendell Holmes: 


If a man has the soul of Sancho 
Panza, the world to him will be Sancho 
Panza’s world; but if he has the soul 
of an idealist, he will make—I do not 
say find—his world ideal. Of course, 
the law is not the place for the artist 
or the poet. The law is the calling of 
thinkers. But to those who believe 
with me that not the least godlike of 
man’s activities is the large survey of 
causes, that to know is not less than 
to feel, I say—and I say no longer 
with any doubt—that a man may live 
greatly in the law as well as else- 
where; that there as well as elsewhere 
his thought may find its unity in an 
infinite perspective: that there as well 
as elsewhere he may wreak himself 
upon life, may drink the bitter cup of 
heroism, may wear his heart out after 
the unattainable. 
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The First Monument at Runnymede— 


The First Engraving of the Monument 


by Arnold C. Otto * of the Wisconsin Bar (Milwaukee ) 


Sunpay JULY 28th, 1957, was an 
ideal day for the dedication of the 
memorial erected at Runnymede by 
the American Bar Association in com- 
memoration of the granting of the 
Magna Charta by King John at that 
historic meeting, June 15 to 23, 1215. 
It was my good fortune to have been 
present at the dedication. Rudolph E. 
Anderson, then President of the State 
Bar of Wisconsin, and I made the trip 
by train and bus to Egham to the 
meadow on the bank of the Thames, 
the scene of the ceremonies twenty-one 
miles west of London. This occasion 
alone made the London meeting of the 
American Bar Association one that I 
should not have wanted to miss. This 
was the first monument erected at Run- 
nymede. On the frieze is inscribed— 
“Erected by the American Bar Associ- 
ation—To Commemorate Magna Carta 
—Symbol of Freedom Under Law”. 
On one side of the central pedestal is, 
—‘Freedom Under Law” and on the 
other side “28 July 1957”. 

During the days my wife and I 
stayed in London after the meeting 
I visited the Royal Academy and there 
in the section of new things found a 
very beautiful colored drawing of the 
dedicated. 
it was the work of Sir Edward Maufe, 
R. A., the designer and architect of 
the memorial. Some of the works on 
exhibition in 


memorial we had I saw 


this section were for 
sale. I liked the drawing so well I 
wanted to buy it for my office, but 
when I inquired at the desk, I was told 


this one was not for sale. It was sug- 





gested that I see the artist. 

Later that week I contacted Sir Ed- 
ward Maufe about buying the drawing. 
He told me it was the only one, but 
since I liked it so well and wanted 
to take it home as a memento, he 
offered to make another. This offer, 
typical of English courtesy and friend- 
ship, | told him I could not accept. 
On the other hand | said that no doubt 
many lawyers, bar associations, court- 
houses, law libraries and others would 
want one if they knew it was available. 
I suggested that he find some well- 
known artist in England to make a 
plate for an etching or engraving so 
that additional copies could be made. 
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In November I had a letter from Sir 
Edward Maufe saying,— 


Many thanks for your letter of the 
3rd November. 

I am very sorry not to have been 
able to give you definite information 
before this. 

I have at last arranged for Mr. John 
Farleigh, who is one of the best etch- 
ers and engravers we have in this 
country, to make a wood engraving 
of the Magna Carta Memorial. I have 
been down with him and he prepared 
sketches on the site from which he 
has now done a beautiful drawing 
which is to be made into a wood 
engraving. 

Because of the necessary processes 
Farleigh tells me that there still will 
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be a month or two delay in engraving 
his wood block. However, when it 
does come, I would very much like 
to give you the first copy from this 
wood engraving. .. 

Farleigh’s preliminary drawings cer- 
tainly give the hope that the final 
result will be remarkably good... 


Later he wrote me again the fol- 


An Afternoon in 


The code of the United States laws 
has been enacted into law, clearing the 
chaos that had resulted from neglect 
to collect the permanent law since the 
Revised Statutes of 1878. No one knew 
what the law was, hidden in forty odd 
volumes. Two Commissions of Congress 
had worked on the problem in vain. 
The House Committee on the Revision 
of the Laws was established and a spe- 
cial committee to co-operate was set up 
in the Senate. Colonel Edward Little, 
Chairman of the House Committee on 
the Revision of the Laws, wore his life 
out at the task. He prepared a code 
and had it adopted by the House, but 
as it was called “The Little Code”, the 
Senate Committee Chairman seemed 
hostile. 

\ Committee of the American Bar 
\ssociation was appointed to press the 
matter. Cases were being reversed upon 
the discovery of an obscure law. A bill 
was pending in the Senate to amend a 
law which had been repealed. “An at- 
tempt to hang a picture on a wall that 
had been torn down.” 

At Colonel Little’s death, the new 
Chairman received better co-operation 
from the Senate through George Whar- 
ton Pepper, Senator from Pennsylvania, 
and the help of the West Publishing 
Co. was secured. The code was pre- 
pared and passed by the House and 
Senate and the Senate Committee dis- 
solved. 

Then Senator Robert LaFollette, 
stirred by suspicions in the minds of 
some labor leaders that the code was 
1 “Scheme to cheat the Unions”, in 
some mysterious way, had the Senate 
pass a bill to provide that the code 
would be but prima facie evidence and 
declared that he would resist any fur- 
her code legislation unless the House 
oncurred in his amendment. 


The House convened at noon on 


lowing,— 


A few prints have at last arrived 
to-day and I send you herewith the 
first one as a small gift to you for 
your great interest and as being the 
author of this idea of obtaining an 
artist’s wood engraving of this Me- 
morial. 

They are all hand printed and will 
all be signed by Artist and Architect. 


Congress 


May 29, 1929, the last day of the ses- 
sion. The Chairman of the Committee 
on the Revision of the Laws was inter- 
ested in three bills—the Senate bill of 
Senator LaFollette, and bills to provide 
cumulative codification of the laws of 
the United States and those of the Dis- 
trict of Columbia. By unanimous con- 
sent he secured their passage. The pro- 
cedure was to have bills enrolled after 
adjournment and sent to the Senate the 
next day. The enrollment clerk was 
persuaded to enroll them at once and 
permit the Chairman to take them to 
the Senate. He took them and handed 
them to George W. Norris, Chairman 
of the Judiciary Committee, and asked 
him to have a meeting of the Commit- 
tee, to approve the two cumulative 
codification bills. He said, “Impossible 
.—the Congress will adjourn in a few 
hours and all the Senators are too busy. 
It’s useless anyway, for we’ve entered 
into an agreement not to take up any 
bill that hasn’t been on our calendar 
twenty-four hours.” The House Chair- 
man persisted and asked him to have 
the Committee polled on the two bills. 
He was opposed to the polling of a 
committee, but finally said to see Sen- 
ator Thomas G. Walsh, ranking Demo- 
crat of the Committee. The House 
Chairman went to Walsh. He was op- 
posed to the polling of the Committee, 
but finally said, “If Senator Norris 
wanted it, all right.” The Chairman 
reported to Senator Norris that Senator 
Walsh would “go along”. The House 
Chairman then descended to the Judi- 
ciary Committee office, the only such 
office in the Capitol building, and there 
found a Clerk, Allen R. Cozier, who 
took his dictation on the typewriter, 
reporting that the Senate Committee 
has considered the bills and recom- 
mended their passage. Cozier accom- 
panied him to the Senate floor and 
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John Farleigh has a great reputa- 
tion over here and it is a beautiful 
bit of engraving... 


This is the story of the first engrav- 
ing by a famous English artist of the 
American Bar Association Memorial 
at Runnymede, a_ reproduction of 


which is here shown. 


had the two reports signed by Senator 
Norris, and borrowing his pen, went 
through the Senate and secured the 
signatures of all the other members of 
the Judiciary Committee. The House 
handed Senator 
Norris and asked him to seek recogni- 


Chairman them to 
tion by the Vice President. Again he 
said, “See Senator Walsh.” They were 
handed to Senator Walsh who was told 
that the House had concurred in the 
LaFollette amendment to the code. 
Senator Walsh arose. Vice President 
Curtis said, “For what purpose does 
the Senator from Montana rise?” He 
replied, “I move that the Rules of the 
Senate be suspended and that the 
House Bills for the cumulative codifi- 
cation of the Laws of the United States 
and of the District of Columbia pass.” 
Senator LaFollette demanded to know 
about his amendment to the Code and 
was told that it had been passed by the 
House. Senator David Reed, of Penn- 
sylvania, asked, “What number are 
these bills on our Calendar?” turning 
through its pages. Senator Walsh said, 
“They are not on the Calendar”, and 
as Reed hesitated, the Vice President 
said, “I hear no objection, the bills are 
passed.” The Senate had passed into 
law two bills which no Senator had 
read. 

The Chairman returned to the House 
and asked a Congressman of greater 
experience, “What chance is there to 
get the Senate to pass a bill that we 
passed here this afternoon?” He re- 
plied, “No chance in a million. No 
chance at all.” 


Roy G. FirzcerRaLp 
Dayton, Ohio 


[Mr. Fitzgerald was born in Watertown, New 
York, in 1875; a Member of Congress from 
Ohio, 1921 to 1931; he climbed Mt. Rainier 
in 1925 and swam the Bosporus from Asia to 
Europe in 1929.] 
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Proceedings of the 1961 Midyear Meeting 


of the House of Delegates 


The House of Delegates is the policy-making body of the American 
Bar Association. It is composed of about 250 lawyers representing 
state bar associations, qualified local bar associations and a number of 
other organizations of the legal profession in the United States in 
addition to State and Assembly Delegates who are elected directly by 
the individual members of the Association and a number of individual 
office holders who are members of the House ex officio. Each Section 
of the Association also has one delegate. This summary of the proceed- 
ings of the House at its 1961 Midyear Meeting contains the full text 
of all the resolutions adopted by the House. 





V. P. Crowe, of Oklahoma City, 
Oklahoma; 


Jack N. Hays, of Tulsa, Oklahoma; 


William A. Schnader, of Philadel- 
phia, Pennsylvania; 


First Session 

The House of Delegates of the Amer- 
ican Bar Association convened for the 
opening session of its 1961 Midyear 
Meeting at 10:00 a.m. on Monday, 
February 20, in the Edgewater Beach 
Hotel in Chicago. Osmer C. Fitts, 
Chairman of the House, of Brattleboro, 


Francisco Ponsa-Feliu, of San Juan, 
Puerto Rico; 


Ross H. Oviatt, of Watertown, South 
Dakota. 

On motion of Philip C. Ebeling, of 
Dayton, Ohio, the Chairman of the 
Committee on Rules and Calendar, the 
House voted to adopt the printed calen- 
dar (with a few minor changes) as the 
order of the day. 


President’s 
Report 

Association President Whitney North 
Seymour, of New York City, reported 
briefly on various phases of the Asso- 
ciation’s program. He stressed the im- 
portance of strengthening the spirit of 
“close comradeship and collaboration” 
between the American Bar Association 
and state and local bar associations. 





Vermont, presided. 

After the call of the roll and the 
giving of the invocation by the Rev- 
erend J. Clement Walker, Minister of 
the First Congregational Church of 
Evanston, Illinois, the House voted to 
approve the roll as the roster of the 
House. 

Herbert G. Nilles, of Fargo, North 
Dakota, Chairman of the Committee on 
Credentials and Admissions, read the 
following list of new delegates who 
received the greetings of the House: 

Thomas B. Hill, of Montgomery, 
Alabama; 

Archibald Cox and Byron R. White, 
of the District of Columbia; 

W. J. Jameson, of Billings, Montana; 

Willoughby A. Colby, of Concord, 
New Hampshire; 

Joseph H. Stamler, of Newark, New 
Jersey ; 


Walter J. 
Oklahoma; 


Arnote, of McAlester, 
Assistant Secretary. 


390 





American Bar Association Journal 





Opening session—(left to right) Glenn M. Coulter, Treasurer; Osmer C. 


Fitts, Chairman of the House of Delegates; Joseph D. Calhoun, Secretary; 


Joseph D. Stecher, Executive Director; and Richard H. Bowerman, 
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Treasurer’s 
Report 
Glenn M. Coulter, of Detroit, Mich- 
igan, the Treasurer of the Association, 
reported that Association membership 
was increasing and predicted that it 
would rise to between 125,000 and 
140,000 within five years. 
that work on the new wing of the 
American Bar Center was almost fin- 


He said 


ished, but that the program of the 
American Bar Foundation will soon 
require another addition to the Asso- 
ciation’s physical plant. The House 
voted to approve the report. 


Budget 
Committee 

Robert K. Bell, of Ocean City, New 
Jersey, Chairman of the Budget Com- 
mittee, reported that income for the 
first seven months of the current fiscal 
year stood at $1,421,000 of which some 
$1,307,000 had been appropriated. He 
said that he hoped that this unappro- 
priated sum could be returned to sur- 
plus to help replace the $400,000 
taken out of surplus for the new addi- 
tion to the Bar Center. 


Editor-in-Chief 
of the Journal 
The report of the Editor-in-Chief of 


the Journal was received and filed. 


Federal Liens 
Committee 

Laurens Williams, of Washington, 
D. C., Chairman of the Committee on 
Federal Liens, reported that bills pro- 
viding for substantive and administra- 
tive aspects of federal liens had been 
introduced in the 87th Congress. Simi- 
lar proposals, which were approved by 
the House of Delegates two years ago, 
had failed to pass in the 86th Congress. 


Board of 
Governors 

On motion of Joseph D. Calhoun, 
of Media, Pennsylvania, Secretary of 
the Association, the House then voted 
to adopt the following resolution which 
was proposed by the Board of Gover- 


nors. 


Whereas, President Kennedy has 
submitted to the Congress legislation 
to create some fifty-nine additional 


Bernard G. Segal, Chairman of the 
Committee on Federal Judiciary, 
reports to the House. 
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Federal judgeships as recommended 
by the Judicial Conference of the 
United States whose recommendations 
for additional judgeships have been 
consistently supported by this Associ- 
ation; and 

Whereas, The critical need for all 
of these judgeships is clear, and im- 
mediate action is required in the pub- 
lic interest; and 

Whereas, Attorney General Kennedy 
has given assurance that he will con- 
tinue the practice of his immediate 
predecessors in submitting the names 
of individuals under consideration for 
appointment as Federal judges to the 
Federal Judiciary Committee of this 
Association for reports on their pro- 
fessional qualifications; and 

Whereas, This cooperative procedure 
is of benefit to the appointing author- 
ity, to the Senate Committee on the 
Judiciary and most of all to the public 
in helping to bring to the Federal 
bench lawyers qualified for important 
judicial office; and 

Whereas, President Kennedy advised 
this Association on August 30, 1960, 
that he fully agrees with the concept of 
a qualified and independent judiciary 
as advocated by this Association, and 
that the paramount consideration in 
the appointment of a judge will not be 
his political party but his qualification 
for the office; now therefore: 

Be It Resolved, That the American 
Bar Association urges prompt passage 
of legislation submitted by President 
Kennedy creating the additional judge- 
ships recommended by the Judicial 
Conference of the United States; and 

Be It Further Resolved, That the 
Chairman of the Standing Committee 
on Federal Judiciary is authorized and 
directed to appear before the respec- 
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tive Committees on the Judiciary of the 
United States Senate and the House of 
Representatives, or any sub-committees 
thereof, in support of such legislation. 


Committee on 
Federal Judiciary 

The Chairman of the Committee on 
Federal Judiciary, Bernard G. Segal, 
of Philadelphia, made an oral report 
for that Committee. He said that for 
the first time in forty years the number 
of federal judges is about evenly di- 
vided between the two major political 
parties. If Congress passes the Omni- 
bus Judgeship Bill, fifty-nine new judi- 
cial posts will be created, he continued, 
and when these are added to the usual 
number of vacancies created by retire- 
ment and death, President Kennedy 
will have to appoint nearly a hundred 
federal judges within the next year. 
Mr. Segal recalled Mr. Kennedy’s state- 
ment as a Senator, “I would hope that 
the paramount consideration in the 
appointment of a judge would not be 
his political party, but his qualifications 
for the office”, and said that he had 
“every confidence” that the President 
would carry out this goal. “President 
Kennedy has the best opportunity of 
any President of this century to break 
important new ground by introducing 
real bipartisanship into judicial ap- 
pointments”, Mr. Segal declared. He 
then introduced Byron R. White, the 
new Deputy Attorney General, who ad- 
dressed the House briefly. 
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Committee on 
Lawyers’ Retirement Plan 

The report of the Committee on 
Lawyers’ Retirement Plan was made 
by Thomas J. Boodell, of Chicago, a 
member of the Committee. Mr. Boodell 
said that the Committee was studying 
the possibility of setting up a group 
retirement plan for members of the 
Association. While any such plan would 
take advantage of tax incentive legisla- 
tion, such as H.R. 10, the Committee 
believes that savings for retirement 
need not be conditioned on that pro- 
posal, Mr. Boodell said. 


Scope and 
Correlation of Work 

The Committee on Scope and Cor- 
of Work, briefly 
through its Chairman, Bert H. Early, 
of Huntington, West Virginia, on mat- 
ters that had been referred to it earlier 
by the House. The Committee’s only 
recommendation concerned the Com- 


relation reported 


mittee on Admiralty and Maritime Law 
which had requested that its jurisdic- 
tion be redefined because some of its 
functions overlapped those of the Mari- 
time Law Association. On Mr. Early’s 
motion, the House voted not to approve 
this request. Mr. Early explained that, 
while the Committee’s functions were 
broadly defined, the members could 
confine their activities as they saw fit 
and that a restriction in the Bylaws of 
the Association was unnecessary. 


Client’s Security 
Fund 


Theodore Voorhees, of Philadelphia, 
Chairman of the Committee on Clients’ 
Security Fund, reported that that pro- 
gram has made great progress during 
the past year. In 1959, there was only 
one Clients’ Security Fund in operation 
in the country, he recalled; today there 
are nine, five more have been approved 
but have not yet been established and 
the subject is being considered in six- 
teen other states. In reply to those who 
argue that clients’ security funds are 
bad public relations for the Bar, Mr. 
Voorhees suggested that the establish- 
ment of a fund should not be pub- 
licized. Wait until a loss occurs, he 
suggested. “At that time we can counter- 
act the very poor public relations that 
a lawyer’s embezzlement always creates 


392 


by calling attention to the fact that in 
our state we have a fund which stands 
ready to reimburse the unfortunate 
client”. 


Section of 
Corporation Law 

The Section of Corporation, Banking 
and Business Law reported through its 
Section Delegate, George D. Gibson, 
of Richmond, Virginia. Mr. Gibson 
summarized orally recent developments 
in the activities of the Section and 
offered the following resolutions which 
were adopted without debate: 


: 


Resolved, That the American Bar 
Association opposes the enactment of 
any legislation similar to the Douglas 
Bill (Consumers Credit Labeling Bill, 
introduced in the 2nd Session, 86th 
Congress, as S. 2755) by the Congress 
of the United States for the reasons 
(1) that the subject matter of the 
Douglas Bill is not an appropriate sub- 
ject for legislation by the federal 
government, (2) that the various state 
legislatures are better able to assess 
the need for such legislation and to 
enact legislation adapted to local con- 
ditions, (3) that this Bill is ill-drawn, 
containing uncertain terms which may 
create injustices in its administration 
and enforcement, and (4) that federal 
legislation will burden unduly con- 
sumer credit transactions; and 

Further Resolved, That the Legisla- 
tive Relations Committee of the Section 
of Corporation, Banking and Business 
Law is authorized to express these 
views to the legislative, executive and 
administrative authorities of the Fed- 
eral Government. 


Il. 


Resolved, That the American Bar 
Association recommends to the Ad- 
ministrator of Veterans Affairs that the 
Rules and Regulations of the Veterans’ 
Administration be amended to provide 
for a reasonable allowance for attor- 
ney’s fees in cases of foreclosure of 
loans guaranteed and insured under 
the Veterans’ Benefits Act, and that 
the Administrator and his representa- 
tives be urged to allow a more reason- 
able attorney’s fee in the various 
States than is presently allowed, said 
fee in each State to be determined with 
due regard to the amount of work 
done, the time involved and the custom- 
ary compensation in the State where 
the foreclosure takes place, 

Be It Further Resolved, That the 
Association proposes that this result be 
effected by amending Section 36.4313 
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(b) (v) of such rules and regulations 
by striking out therefrom the words: 
“or $250.00, whichever is less,” so that 
the said subsection will read: “Reason- 
able amount for legal services actually 
performed not to exceed 10 percentum 
of the unpaid indebtedness as of the 
date of the first uncured default.” 

Be It Further Resolved, That the 
officers and council of the Section of 
Corporation, Banking and Business 
Law be authorized and directed to take 
such steps as may be necessary and 
proper to accomplish the above pur- 
poses. 


Section of 
Judicial Administration 

The Section of Judicial Administra- 
tion had submitted two proposals, both 
of which were withdrawn by the Sec- 
tion Delegate, Judge Stephen S. Chan- 
dler, of Oklahoma City, Oklahoma. The 
first would have approved the draft of 
a Model Judicial Article for State Con- 
stitutions. Judge Chandler explained 
that 
wanted a further study of the extent of 


some members of the Section 
the power of supervision of trial judges 


The 


second recommendation, which called 


by appellate courts. Section’s 
for an amendment of the Section’s By- 
laws, was withdrawn in view of the 
Board of Governors’ advice that the 
Section’s Bylaws can be amended only 
by a majority of the members of the 


Section present at an Annual Meeting. 


Section of 
Taxation 

The Section of Taxation had eleven 
dealing with proposed 
changes in the internal revenue laws. 
Ten 
and were adopted by the House without 
debate upon the motion of the Section 
Delegate, Lee I. Park, of Washington, 
D.C. They were as follows: 


resolutions 


of these were non-controversial 


1. ANNUAL PRIVILEGE FOR MAKING A 

CONSOLIDATED RETURN 

Resolved, That the American Bar 
Association recommends to the Con- 
gress that an affiliated group of cor- 
porations shall have an annual election 
to file either separate returns or a con- 
solidated return; and 

Be It Further Resolved, That this 
result be effected by amending section 
1501 of the Internal Revenue Code of, 
1954; and 

Be It Further Resolved, That the 
Section of Taxation is directed to urge 
the following amendment or its equiva- 
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lent in purpose and effect upon the 
proper committees of Congress: 
Sec. 1. Section 1501 of the Internal 
Revenue Code of 1954 is amended by 
inserting after the first sentence there- 
of the following new sentence (insert 
new matter in italics) : 
The exercise of this privilege for any 
taxable year shall not preclude the 
making. of separate returns for any 
subsequent taxable year. 
Sec. 2. The amendment made by sec- 
tion 1 shall apply with respect to all 
taxable years for which the last day 
prescribed by law for the filing of re- 
turns is on or after the date of enact- 
ment thereof. 

2. DEPRECIATION Over Userut Lives 
DETERMINED ON A BraAcKket-Group- 
ING Basis 
Resolved, That the American Bar 

Association recommends to the Con- 

gress that the Internal Revenue Code 

of 1954 be amended to permit the cal- 
culation of depreciation allowances 

over useful lives determined on a 

bracket-grouping basis; and 
Be It Further Resolved, That the 

Association proposes that this result 

be effected by amending section 167 

of the Internal Revenue Code of 1954; 

and 
Be It Further Resolved, That the 

Section of Taxation is directed to urge 

the following amendments or their 

equivalent in purpose and effect upon 
the proper committees of Congress: 

Sec. 1. Section 167(a) of the Internal 

Revenue Code of 1954 is amended 

to read as follows (eliminate matter 

in bold type and insert new matter 
in italics) : 

(a) General Rule.—There shall be al- 

lowed as a depreciation deduction a 

reasonable allowance for the obsoles- 


cence, exhaustion, and wear and tear 
(including a reasonable allowance 
for obsolescence) 

(1) of property used in the trade or 
business, or 

(2) of property held for the produc- 

tion of income. 
Sec. 2. Section 167(b) of the Internal 
Revenue Code of 1954 is amended 
to read as follows (eliminate matter 
in bold type and insert new matter 
in italics): 

(b) Use of Certain Methods and 
Rates.— 

(1) General Methods.—For taxable 
years ending after December 31, 1953, 
the term “reasonable allowance” as 
used in subsection (a) shall include 
(but shall not be limited to) an allow- 
ance computed in accordance with 
regulations prescribed by the Secretary 
or his delegate, under any of the 
following methods: 

(A) (1) the straight line method. 

(B) (2) the declining balance meth- 
od, using a rate not exceeding twice 
the rate which would have been used 
had the annual allowance been com- 
puted under the method described in 
paragraph (1) subparagraph (A). 

(C) (3) the sum of the years-digits 
method, and 

(D) (A) any other consistent method 
productive of an annual allowance 
which, when added to all allowances 
for the period commencing with the 
taxpayer's use of the property and in- 
cluding the taxable year, does not, dur- 
ing the first two thirds of the useful 
life of the property (as determined un- 
der paragraph (2) of this subsection), 
exceed the total of such allowances 
which would have been used had such 
allowances been computed under the 
method described in paragraph (2) 
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subparagraph (B) 
Nothing in this subsection paragraph 
shall be construed to limit or reduce 
an allowance otherwise allowable un- 
der subsection (a). 

(2) Useful Life on Which Depreci- 
ation Rate is Based.— 

(A) General Rule——tin applying the 
methods of depreciation described in 
subsection (b) to the property de- 
scribed in subsection (a), a taxpayer 
shall employ useful lives determined 
in accordance with this paragraph and 
the regulations prescribed hereunder 
by the Secretary or his delegate. 

(B) Classes of Depreciable Property 
and Ranges or Brackets of Useful 
Lives—lIn prescribing regulations for 
the determination of useful lives, the 
Secretary or his delegate shall— 

(i) divide all property of the kind 
described in subsection (a) into not 
more than 20 classes; 

(ii) assign a bracket or range of 
useful lives to each class. 

The range or bracket of useful lives 
assigned to each class shall represent 
the maximum and minimum periods 
during which property in that class 
may reasonably be expected to be use- 
ful in the trade or business or in the 
production of income and shall not 
represent the estimated physical life 
or existence of such property. In di- 
viding property into classes and in as- 
signing minimum lives to the classes, 
the Secretary or his delegate shall take 
into account probable future obsoles- 
cence, 

(C) Application of Ranges or Brack- 
ets of Useful Life—In applying the 
methods of depreciation described in 
paragraph (1), a taxpayer shall have 
the option, (i) to employ any useful 
life falling within the range or bracket 
which is prescribed pursuant to sub- 
paragraph (B) for the class of prop- 
erty to be depreciated, or (ii) to em- 
ploy any useful life falling outside said 
range or bracket which he establishes 
is appropriate for his trade or business. 

(D) Determination of Whether Prop- 
erty Has a Useful Life of 3 Years or 
More.——For the purpose of applying 
the limitation in subsection (c) on the 
use of certain methods and rates, prop- 
erty shall be considered to have a use- 
ful life of 3 years or more if a useful 
life of 3 years or more is permitted 
under this paragraph, and if the tax- 
payer employs a useful life of 3 years 
or more under subparagraph (C). 

Sec. 3. Section 167(f) of the Internal 
Revenue Code of 1954 is amended to 
read as follows (eliminate matter 
in bold type and insert new matter 
in italics): 

(f) Basis for Depreciation—The 
basis on which obsolescence, exhaus- 
tion, and wear and tear, and obsoles- 
cence are to be allowed in respect of 
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any property shall be the adjusted 
basis provided in section 1011 for the 
purpose of determining the gain on the 
sale or other disposition of such prop- 
erty. 
Sec. 4. These amendments shall apply 
to taxable years ending after the date 
of their enactment. At the election of 
the taxpayer, made pursuant to regula- 
tions prescribed by the Secretary or his 
delegate, these amendments shall ap- 
ply only with respect to property ac- 
quired by the taxpayer, or constructed, 
reconstructed, or erected, after the 
date of enactment thereof. 

3. CurRENT YEAR TREATMENT OF SAL- 
vAGE Receipts AND Asset DisposaL 
EXPENDITURES 
Resolved, That the American Bar 

Association recommends to the Con- 

gress that the Internal Revenue Code 

of 1954 be amended to permit, at the 
election of the taxpayer, the treatment 
of salvage receipts as ordinary income 
and the expenses of property removals 
as business expenses in the year of re- 
tirement; and 

Be It Further Resolved, That the As- 
sociation proposes that this be effected 

by amending sections 167(f), 61(a), 

162(a) and 212 of the Internal Rev- 

enue Code of 1954; and 
Be It Further Resolved, That the 

Section of Taxation is directed to urge 
the following amendments or their 
equivalents in purpose and effect upon 
the proper committees of Congress: 
Sec. 1. Section 167(f) of the Internal 
Revenue Code of 1954 is amended by 
adding at the end thereof the following 
(insert new matter in italics) : 
The taxpayer may elect, in accordance 
with regulations prescribed by the Sec- 
retary or his delegate, with respect to 
property described in subsection (a) 
accounted for by the taxpayer in a 
single account for depreciation pur- 
poses, that the basis of such property 
shall not be reduced for gross salvage 
receipts (whether or not estimated to 
exceed the costs of removal), or in- 
creased for the costs of removal (wheth- 
er or not estimated to exceed gross sal- 
vage receipts). The election need not 
be made with respect to all accounts 
maintained by the taxpayer for depre- 
ciation purposes. Such an election shall 
apply to all of the properties accounted 
for in an account with respect to which 
an election is made, and shall be ad- 
hered to for all subsequent taxable 
years unless the Secretary or his del- 
egate approves the revocation of the 
election. 

Sec. 2. Section 61(a) of the Internal 

Revenue Code of 1954 is amended by 

striking out “and” at the end of para- 

graph (14); by striking out the period 
at the end of paragraph (15) and in- 
serting in lieu thereof a semicolon fol- 
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lowed by “and”; and by adding after 
such paragraph (15) the following new 
paragraph (insert new matter in 
italics) : 

(16) Amounts received for property 
described in section 167(a) and in re- 
spect of which the election has been 
exercised as provided in section 167(f), 
upon its permanent withdrawal from 
use in the trade or business or in the 
production of income. 

Sec. 3. Section 162(a) of the Internal 
Revenue Code of 1954 is amended by 
striking out “and” at the end of para- 
graph (2); by striking out the period 
at the end of paragraph (3) and in- 
serting in lieu thereof a semicolon fol- 
lowed by “and”; and by adding after 
such paragraph (3) the following 
new paragraph (insert new matter in 
italics) : 

(4) the cost of removing property de- 
scribed in section 167(a) and in re- 
spect of which the election has been 
exercised as provided in section 167(f), 
upon its permanent withdrawal from 
use in the trade or business. 

Sec. 4. Section 212 of the Internal Rev- 
enue Code of 1954 is amended by strik- 
ing out “or” at the end of paragraph 
(2); by striking out the period at the 
end of paragraph (3) and inserting 
in lieu thereof a semicolon followed 
by “or”; and by adding after such 
paragraph (3) the following new par- 
agraph (insert new matter in italics) : 
(4) for the removal of property de- 
scribed in section 167(a) and in re- 
spect of which the election has been 
exercised as provided in section 167(f), 
upon its permanent withdrawal from 


use in the production of income. 
Sec. 5. These amendments shall apply 
to taxable years ending after the date 
of their enactment, but only with re- 
spect to property acquired by the tax- 
payer, or constructed, reconstructed or 
erected, after the date of enactment 
thereof. 

4, REINSTATEMENT OF FORMER TREAT- 
MENT OF AN “INVOLUNTARY LIQUIDA- 
TION” OF LIFO INVENTORY AND Ex- 
PANSION TO INCLUDE SHORTAGES 
Causep BY CATASTROPHES OR LABOR 
STRIKES 
Resolved, That the American Bar 

Association recommends to the Con- 

gress that the Internal Revenue Code 

of 1954 be amended to reinstate the 
former tax treatment of an “involun- 
tary liquidation” of LIFO inventory 
and to expand the scope thereof to in- 
clude shortages of goods caused by 
fires, floods, or other catastrophes, or 
by labor strikes, that disrupt the 
sources or means of transportation of 
such goods which are normally avail- 
able to the taxpayer; and 

Be It Further Resolved, That the 

Association proposes this result be ef- 

fected by amending Section 1321 of the 

Internal Revenue Code of 1954; and 
Be It Further Resolved, That the 

Section of Taxation is directed to urge 

the following amendments or their 

equivalent in purpose and effect upon 
the proper committees of Congress: 

Sec. 1. Section 1321(a) of the Internal 

Revenue Code of 1954 is amended to 

read as follows (eliminate matter 

in bold type and insert new matter 
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in italics) : 

(a) Adjustment of Taxable Income 
and Resulting Tax.—If, for any tax- 
able year ending after June 30, 1950, 
and before January 1, 1955, or any 
taxable year ending after [date of en- 
actment], the closing inventory of a 
taxpayer inventorying goods under the 
method provided in section 472, or sec- 
tion 22(d) of the Internal Revenue 
Code of 1939 reflects a decrease from 
the opening inventory of such goods 
for such year, and if the taxpayer 
elects, at such time and in such man- 
ner and subject to such regulations as 
the Secretary or his delegate may pre- 
scribe, to have this section apply, and 
if it is established to the satisfaction 
of the Secretary or his delegate, in ac- 
cordance with such regulations, that 
such decrease is attributable to the 
involuntary liquidation of such inven- 
tory as defined in section 22(d) (6) (B) 
of the Internal Revenue Code of 1939 
(as modified by subsection (b) of this 
section), and if the closing inventory 
of a subsequent taxable year, ending 
before January 1, 1956 the expiration 
of three years from cessation, termina- 
tion or elimination of the cause of the 
involuntary liquidation, reflects a re- 
placement, in whole or in part, of the 
goods so previously liquidated, then 
the taxable income of the taxpayer 
otherwise determined for the year of 
such involuntary liquidation shall be 
increased by an amount equal to the 
excess, if any, of the aggregate cost of 
such goods reflected in the opening 
inventory of the year of involuntary 
liquidation over the aggregate replace- 
ment cost, or decreased by an amount 
equal to the excess, if any, of the ag- 
gregate replacement cost of such goods 
over the aggregate cost thereof reflected 
in the opening inventory of the year of 
the involuntary liquidation. The taxes 
imposed by this chapter (and by chap- 
ters 1 and 2 of the Internal Revenue 
Code of 1939) for the year of such 
liquidation, for preceding taxable years, 
and for all taxable years intervening 
between the year of liquidation and the 
year of replacement shall be redeter- 
mined, giving effect to such adjust- 
ments. Any increase in such taxes re- 
sulting from such adjustments shall be 
assessed and collected as a deficiency 
but without interest, and any overpay- 
ment so resulting shall be credited or 
refunded to the taxpayer without in- 
terest. 


Sec. 2. Section 1321(b) of the Internal 
Revenue Code of 1954 is amended to 
read as follows (insert new matter in 
italics) : 


(b) Definitions —For purposes of this 
section, the term “involuntary liquida- 
tion” shall have the meaning given to 
it in section 22(d) (6) (B) of the In- 
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ternal Revenue Code of 1939 and, in 
addition, it shall mean a failure, as 
referred to in that section, on the part 
of the taxpayer due, directly and ex- 
clusively, (i) to disruption of normal 
trade relations between countries, or 
(ii) to shortages of goods which result 
from fires, floods or other catastrophes, 
or from labor strikes, that substantially 
disrupt the sources or the means of 
transportation of such goods owned by 
or normally available to the taxpayer. 
For purposes of this section the words 
“enemy” and “war”, as used in such 
section 22(d)(6)(B) shall be inter- 
preted, pursuant to regulations pre- 
scribed by the Secretary or his del- 
egate, in such a way as to apply to 
circumstances, occurrences and condi- 
tions, lacking a state of war, which are 
similar, by reason of a state of national 
preparedness, to those which would 
exist under a state of war. 

Sec. 3. The amendments made by sec- 

tions 1 and 2 shall be applicable to 

taxable years ending on or after the 
date of enactment thereof. 

5. INVESTMENTS IN UNsecuRED OBLIGA- 
TIONS OF AN EMPLOYER 
Resolved, That the American Bar 

Association recommends to the Con- 

gress that the limitation on the per- 

centage of the assets of an employees’ 
trust that can be invested in unsecured 
obligations of an employer, specified 
in section 503(h) (3) of the Internal 

Revenue Code of 1954 be clarified; and 
Be It Further Resolved, That the 

Association proposes that this result 

be effected by amending section 

503(h) (3); and 
Be It Further Resolved, That the 

Section of Taxation is directed to urge 

the following amendment or its equiv- 

alent in purpose and effect upon the 
proper committees of Congress: 

Sec. 1. Section 503(h) (3) of the Inter- 

nal Revenue Code of 1954 is amended 

to read as follows (insert new matter 
in italics): 

(3) immediately following acquisition 

of the obligation, not more than 25 per 

cent of the assets of the trust is in- 
vested in unsecured obligations of per- 

sons described in subsection (c). 

Sec. 2. This amendment shall be ap- 

plicable to taxable years ending after 

the date of enactment thereof. 

7. REVISION OF THE RuLes RELATING 
TO SALES oF SuBpivipeD REAL Prop- 
ERTY 
Resolved, That the American Bar 

Association recommends to the Con- 

gress that the Internal Revenue Code 

of 1954 be amended to revise and sim- 
plify the rules relating to sales of sub- 
divided real property; and 

Be It Further Resolved, That the 

Association proposes that this result 

be effected by eliminating certain por- 
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tions of section 1237 of the Internal 

Revenue Code of 1954; and 
Be It Further Resolved, That the 

Section of Taxation is directed to urge 
the following amendment or its equiv- 
alent in purpose and effect upon the 
proper committees of Congress: 
Sec. 1. Section 1237(b) of the Internal 
Revenue Code of 1954 is amended by 
striking out paragraph (3) and by in- 
serting the following new paragraphs 
after paragraph (2) (insert new mat- 
ter in italics) : 
(3) Substantial Improvements. — No 
improvement shall be deemed a sub- 
stantial improvement for purposes of 
paragraph (2) of subsection (a) if the 
lot or parcel is held by the taxpayer 
for a period of 10 years and if such 
improvement is the building or instal- 
lation of water, sewer, or drainage fa- 
cilities or roads (if such improvement 
would except for this paragraph con- 
stitute a substantial improvement). 
(4) Corporations—This section shall 
apply to a corporation only if no share- 
holder directly or indirectly holds real 
property for sale to customers in the 
ordinary course of trade or business 
and only in the case of— 

(A) property acquired through the 
foreclosure of a lien thereon which 
secured the payment of an indebted- 
ness to the corporation or to a creditor 
who has transferred the foreclosure 
bid to the corporation in exchange for 
all of its stock and other consideration; 
or 

(B) property adjacent to property 
described in subparagraph (A) if 80 
per cent of the real property owned by 
the corporation is property described 
in subparagraph (A). 

Sec. 2. Section 1237 of the Internal 

Revenue Code of 1954 is further 

amended by striking out in subsection 

(a) the phrase “(including corpora- 

tions only if no shareholder directly or 

indirectly holds reai property for sale 
to customers in the ordinary course of 
trade or business and only in the case 
of property described in the last sen- 

tence of subsection (b) (3))”. 

Sec. 3. The amendments made by sec- 

tions 1 and 2 shall be applicable in 

respect to sales of lots or parcels oc- 
curring in taxable years ending after 
the date of enactment thereof. 

8. Civic STATUTE OF LIMITATIONS ON 
ASSESSMENT IN Case or Non-Fraup- 
ULENT FatLure To Fite RETURN 
Resolved, That the American Bar 

Association recommends to the Con- 

gress that the Internal Revenue Code 

of 1954 be amended to provide for an 
8-year period of limitations on assess- 
ment where there has been a non- 
fraudulent failure to file a return; and 

Be It Further Resolved, That the 
Association proposes that this result 
be effected by amending section 6501 
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of the Internal Revenue Code of 1954; 
and 

Be It Further Resolved, That the 
Section of Taxation is directed to urge 
the following amendment or its equiv- 
alent in purpose and effect upon the 
proper committees of Congress: 
Sec. 1. Section 6501(c) (3) of the In- 
ternal Revenue Code of 1954 is 
amended to read as follows (insert new 
matter in italics) : 
(c) Exceptions.— 


* * *% * 


(3) No Return.—In the case of fail- 
ure to file a return, the tax may be 
assessed, or a proceeding in court for 
the collection of such tax may be be- 
gun without assessment, at any time 
if said failure is due to fraud, and if 
it is not, at any time within eight years 
after the last day prescribed for filing 
the return. 

Sec. 2. This amendment shall apply to 

returns which become due on a day 

after the date of enactment thereof. 

9. WHERE THE Periop oF LIMITATION 
FOR ASSESSMENT AGAINST THE 
TRANSFEROR Has Expirep Prior TO 
THE TRANSFER, No ASSESSMENT 
AGAINST THE TRANSFEREE May Be 
MADE 
Resolved, That the American Bar As- 

sociation recommends to the Congress 

that the Internal Revenue Code of 1954 

be amended to prohibit assessment 

against a transferee where the period 
of limitation for assessment against the 
transferor has expired prior to the 
transfer; and 

Be It Further Resolved, That the 

Association proposes that this result 

be effected by amending section 6901 

of the 1954 Code; and 
Be It Further Resolved, That the 

Section of Taxation is directed to urge 
the following amendments or their 
equivalent in purpose and effect upon 
the proper committees of Congress: 
Sec. 1. Section 6901(c) of the Internal 
Revenue Code of 1954 is amended to 
read as follows (insert new matter in 
italics) : 
(c) Period of Limitations.—The pe- 
riod of limitations for assessment of 
any such liability of a transferee or a 
fiduciary shall be as follows: 
(1) Initial Transferee—In the case of 
the liability of an initial transferee, 
within 1 year after the expiration of 
the period of limitation for assessment 
against the transferor; 
(2) Transferee of Transferee—In the 
case of the liability of a transferee of 
a transferee, within 1 year after the 
expiration of the period of limitation 
for assessment against the preceding 
transferee, but not more than 3 years 
after the expiration of the period of 
limitation for assessment against the 
initial transferor; 
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except that no assessment shall be 
made against a transferee with respect 
to a transfer to him if prior to such 
transfer no assessment shall have been 
made against the transferor thereof 
(whether such transferor be the ini- 
tial transferor or a transferee) and the 
period of limitations for assessment 
against such transferor shall have ex- 
pired. Notwithstanding the preceding 
provisions of this subsection, if, before 
the expiration of the period of limita- 
tion for the assessment of the liability 
of the transferee, a court proceeding 
for the collection of the tax or liability 
in respect thereof has been begun 
against the initial transferor or the 
last preceding transferee, respectively, 
then the period of limitation for assess- 
ment of the liability of the transferee 
shall expire 1 year after the return of 
execution in the court proceeding. 
(3) Fiduciary—In the case of the 
liability of a fiduciary, not later than 
1 year after the liability arises or not 
later than the expiration of the period 
for collection of the tax in respect of 
which such liability arises, whichever 
is the later. 
Sec. 2. This amendment shall take ef- 
fect on the day after the date of en- 
actment thereof. 
10. FARMERS-DECLARATION OF EsTI- 

MATED TAX 

Resolved, That the American Bar 
Association recommends to the Con- 
gress that the Internal Revenue Code 
of 1954 be amended to provide that an 
individual shall be deemed a farmer 
for purposes of filing a declaration of 
estimated tax if two-thirds of his gross 
income for either the current taxable 
year or the preceding taxable year is 
derived from farming; and 


Be It Further Resolved, That the 
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Association proposes that this result be 
effected by amending section 6073 (b) 
of the 1954 Code; and 

Be It Further Resolved, That the 
Section of Taxation is directed to urge 
the following amendment or its equiv- 
alent in purpose and effect upon the 
proper committees of Congress: 
Sec. 1. Section 6073(b) of the Internal 
Revenue Code of 1954 is amended to 
read as follows (insert new matter in 
italics) : 
(b) Farmers. — Declarations of esti- 
mated tax required by section 6015 
from individuals whose estimated gross 
income from farming (including oyster 
farming) for the taxable year is at 
least two thirds of the total estimated 
gross income from all sources for the 
taxable year, or whose gross income 
from farming (including oyster farm- 
ing) shown on the return for the pre- 
ceding taxable year was at least two 
thirds of the total gross income from 
all sources shown on the return for 
such preceding taxable year, may, in 
lieu of the time prescribed in subsec- 
tion (a), be filed at any time on or 
before January 15 of the succeeding 
taxable year. 
Sec. 2. This amendment shall apply to 
declarations of estimated tax for tax- 
able years commencing on or after the 
date of enactment thereof. 
11. Suir For Rerunp or Partiar Pay- 

MENT OF TAX 

Resolved, That the American Bar 
Association recommends to the Con- 
gress that the Internal Revenue Code 
of 1954 be amended to eliminate the 
requirement that the entire amount of 
the assessment of tax and penalty be 
paid before suit for refund can be 
maintained; and 

Be It Further Resolved, That the 
Association proposes that this result be 
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effected by amending section 7422(b) 
of the 1954 Code; and 


Be It Further Resolved, That the 
Section of Taxation is directed to urge 
the following amendment, or its equiv- 
alent in purpose and effect, upon the 
proper committees of Congress: 

Sec. 1. Section 7422(b) of the Internal 
Revenue Code of 1954 is amended to 
read as follows (eliminate matter 
in bold type and insert new matter in 
italics) : 

(b) Protest Or, Duress Or Partial Pay- 
ment. Such suit or proceeding may be 
maintained whether or not such tax, 
penalty, or sum has been paid under 
protest or duress and whether or not 
the entire amount of the assessment of 
such tax, penalty, or sum has been 
paid. 

Sec. 2. This amendment shall apply to 
all suits or proceedings for the recoy- 
ery of any internal revenue tax, pen- 
alty, or sum pending or commenced in 
any court on or after the date of en- 
actment thereof. 


[he remaining proposal of the Tax- 
alion Section, which was numbered 
“4” in its report, was entitled “Volun- 
tary Disclosure of Fraud To Provide 
Immunity from Criminal Prosecution”. 
The proposal sought to provide by 
legislation a return to the pre-1952 
administrative policy of the Internal 
Revenue Service whereby a taxpayer 
could voluntarily admit underpayment 
of his taxes and avoid prosecution. 
William R. Spofford, of Philadelphia, 
Pennsylvania, the Section Chairman, 
explained that the Section had sought 
to get his policy restored by adminis- 
trative action, but had failed and now 
felt that it had no alternative but to 
seek legislation. 

Erwin N. Griswold, of Cambridge, 
Massachusetts, urged the House not to 
adopt the proposal. The old voluntary 
disclosure policy was terminated in 
1952 following serious scandals in the 
Old Bureau of Internal Revenue, he re- 
minded the House. “This matter 
is an extremely important and delicate 
one”, Dean Griswold said. “It is one 


which has considerable implications or 
potentialities with respect to the public 
relations of the Association. It is one 
which can very easily be misrepresent- 
ed and misunderstood. Headlines, for 
‘xample: ‘American Bar declares that 
io matter what you have done on your 
‘ax return, if you can get in a dis- 
losure before you are caught, you have 
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absolute immunity to prosecution.’ ” 
Dean Griswold added that he recog- 
nized the general desirability of an ad- 
ministrative policy whereby the or- 
dinary, more or less naive taxpayer 
who has 
criminal 


been careless could avoid 


prosecution by paying a 
penalty and the full tax, and he sug- 
gested that, with a new Administration 
in office, it might be possible to get the 
Internal Revenue Service to reconsider 
its opposition to changing its present 
administrative policy. 

Mr. Spofford said that while there 
was much to what Dean Griswold said, 
(and the Dean might have better in- 
formation as to what the Treasury 
attitude would be, since the Treasury 
now seems to be largely manned by 
former Harvard men, he said paren- 
thetically) he had no reason to feel 
that another approach to the Internal 
Revenue Service would be successful. 

On Dean Griswold’s 
House voted to refer the 
back to the Section. 


motion, the 
resolution 


Mr. Spofford also reported that, at 
the request of the Chairman of the 
Section of Legal Education and Ad- 
missions to the Bar, he was postponing 
presentation of a report on a proposal, 
at the 1959 
Annual Meeting, proposing a 30 per 
cent credit against the income tax for 
tuition paid to institutions of higher 
learning. 


referred to the Section 
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Economics of 
Law Practice 

Lewis F. Powell, Jr., of Richmond, 
Virginia, Chairman of the Committee 
on Economics of Law Practice, re- 
ported on the activities of that Corn- 
matters, Mr. 
Powell said that the Board of Gover- 
nors has authorized appointment of a 
staff 


economics of law practice matters at 


mittee. Among other 


full-time member to work on 
the Bar Center. He also reported that 
a manual on law office practice was 
being prepared, and said that mini- 
mum fee schedules have been adopted 
in fourteen states, and that the Com- 
mittee is working on a model form of 


advisory minimum fee schedule, 


Section of 
Legal Education 

John M. Allison, of Tampa, Florida, 
the Section Delegate, offered the follow- 
ing for the Section of Legal Education 
and Admissions to the Bar: 


I. That the By-Laws of the Section of 
Legal Education and Admissions to 
the Bar as revised and adopted by 
the Council of the Section at the 
1960 Annual Meeting, and attached 
to the Section’s report, be approved 
by the House of Delegates. 

II. The Council of the Section of Legal 
Education and Admissions to the 
Bar of the American Bar Associa- 
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tion: Resolved that it request the 
House of Delegates of the American 
Bar Association, at the mid-winter 
meeting in February, 1961, to adopt 
the following recommendations: 
Whereas, the University of San 
Diego School of Law of San Diego, 
California, has applied for provi- 
sional approval by the American 
Bar Association, and an inspection 
of the school shows that the school 
operates in compliance with the 
standards for legal education of the 
American Bar Association; 

Now, Therefore Be It Resolved 
that the American Bar Association 
grants provisional approval to the 
University of San Diego School of 
Law, subject to annual inspections 
at the expense of the school, until 
full approval be granted. 


The proposals were adopted without 
debate. One minor change was made 
in the Section’s new Bylaws at the 
suggestion of the Board of Governors. 


Committee on 
Professional Relations 

Dean Erwin N. Griswold, Chairman 
of the Committee on Professional Rela- 
tions, made a brief report on the work 
of that Committee. He spoke of the 
Zelkin case in California, where an 
accountant read cases “to ascertain 
what accounting methods had been em- 
ployed by other companies that had 


been involved in similar tax problems” ; 
the state court held that this was not 
the practice of law. Dean Griswold also 
reported that his Committee had ad- 
vised a county bar association that it 
did not consider it desirable for a 
local bar association to share the 
county law library with the local 
society of certified public accountants. 


International Unification 
of Private Law 

Joe C. Barrett, of Jonesboro, Ar- 
kansas, Chairman of the Committee on 
International Unification of Private 
Law, reported for that Committee. He 
offered the following recommendation 
which was adopted without debate: 


That the Committee’s report be re- 
ferred to the Section of International 
and Comparative Law and the Section 
of Corporation, Banking and Business 
Law, and that such Sections be directed 
to keep in touch with developments 
and to make appropriate recommenda. 
tions to the House of Delegates for 
such further action as they deem nec- 
essary or desirable to implement the 
activities of the American Bar Associa- 
tion and the American Bar Foundation 
in the field of Unification of Interna- 
tional Private Law. 


The House then recessed at 12:25 
P.M. 





Second Session 


Chairman Fitts called the House to 
order for its second session at 2:00 
p.M. on Monday, February 20. 

On motion of Mr. Nilles, the Chair- 
man of the Committee on Credentials 
and Admissions, the name of Thomas 
B. Hill, of Montgomery, Alabama, was 
added to the roster. Mr. Nilles ex- 
plained that Mr. Hill’s credentials from 
the Alabama State Bar Association had 
been delayed. 


Committee on 
Public Relations 

Richard P. Tinkham, of Hammond, 
Indiana, the Chairman of the Com- 
mittee on Public Relations, reported, 
among other things, that his Committee 
was planning a series of television films 
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that will begin next fall. He explained 
that the project is contingent upon the 
producer’s finding an appropriate 
sponsor, and that the sponsor is also 
subject to Association approval. Mr. 
Tinkham said further that his Com- 
mittee was planning a National In- 
stitute on Public Relations to be held 
this summer. Its first meeting will be 
held in St. Louis. 


Legal Services 
and Procedure 

Smith W. Brookhart, of Washington, 
D.C., Chairman of the Committee on 
Legal Services and Procedure, report- 
ed that his Committee had finished 
work on the draft of proposed legisla- 
tion for creating a permanent organ- 
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Herbert G. Nilles, Chairman of the 
Committee on Credentials and Ad- 


missions, reads the list of new 


delegates. 





ization and operation of a National 
Conference on Administrative Pro- 
cedure. However, at the request of the 
Law, he 
moved that action be deferred on the 
proposal until the 1961 Annual Meet- 
ing. The Section believes that we 
should wait to allow time for the initial 
organization of the Administrative 
Conference by executive action, he ex- 


Section of Administrative 


plained, since such action is expected 
very soon. The House voted to defer 
consideration of the proposal until its 
August meeting. 


Mineral 
Law Section 

On motion of Robert T. Patton, of 
Washington, D.C., the Delegate of the 
Section of Mineral and Natural Re- 
sources Law, the House voted to ap- 
prove an amendment to the Section’s 
Bylaws providing for the creation of 
the office of Chairman-Elect of the Sec- 
tion. This item had been made a special 
order of business for this time. 


Committee on 
Regional Meetings 

The report of the Committee on 
Regional Meetings was delivered by 
Thomas J. Boodell, of Chicago, the 
Chairman. Mr. Boodell reported on the 
November Regional Meeting held in 
Houston, Texas, and told of plans for 
the Indianapolis Regional Meeting, to 
be held May 11 to 13, and the Birm- 
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ingham, Alabama, meeting, which is 
scheduled for November 9 to 11. He 
also announced that meetings have 
been set for Salt Lake City in May, 
1962, and Little Rock, Arkansas, for 
November 8-10, 1962. 


Section of 
Bar Activities 

Willoughby A. Colby, of Concord, 
New Hampshire, Section Delegate of 
the Section of Bar Activities, offered 
the following resolution: 


Resolved, That there is hereby cre- 
ated a Special Committee of the Asso- 
ciation to be known as the Electronic 
Data Retrieval Committee; 

And Be It Further Resolved, That 
there be created an Associate and Ad- 
visory Committee to the above to con- 
sist of not more than twenty members. 

And Be It Further Resolved, That 
the Electronic Data Retrieval Commit- 
tee shall investigate and promote the 
application and possible application 
of information processing systems and 
other methods of information on tech- 
nology in the field of law, and shall 
disseminate information regarding the 
same to members of the Association 
and other interested persons, and shall 
have primary jurisdiction of any and 
all activities and programs within the 
Association relating to the same. 


Mr. Colby offered the resolution as 
modified by the Board of Governors, 
and it was adopted without debate. 


Board of 
Governors 

E. Dixie Beggs, of Pensacola, Flori- 
which 


Board 


da, then offered the following, 
was a recommendation of the 
of Governors: 


Whereas, We recognize the urgency 
of instructing all Americans in the full 
scope and aims of communism and the 
increasing threat it poses to the free 
world and to our democracy and free- 
dom under law to the end that an 
informed citizenry may successfully de- 
fend and preserve our American heri- 
tage; and 

Whereas, Our educational institu- 
tions, both public and private, espe- 
cially at the secondary, college and 
adult levels, afford the best means of 
developing sound programs of instruc- 
tion in this area; and 

Whereas, These institutions and edu- 
cators, in accepting this responsibility, 
must be given public understanding 
and support; 


Proceedings of the House of Delegates 


Now, Therefore, Be It Resolved, By 
the American Bar Association: 

(1) That through our members and 
the cooperation of state and local 
bar associations we encourage and 
support our schools and colleges 
in the presentation of adequate 
instruction in the history, doc- 
trines, objectives and techniques 
of communism, thereby helping to 
instill a greater appreciation of 
democracy and freedom under law 
and the will to preserve that free- 
dom; 

That to insure the highest quality 
of instruction in this area, those 
responsible for our educational 
programs be urged to provide the 
appropriate training of instructors 
and to stimulate the production of 
scholarly text books and other 
teaching materials of professional 
excellence; 

That we seek to implement this 
resolution through a special com- 
mittee of seven members to ob- 
serve and encourage progress in 
this educational program and to 
render annual reports to the Asso- 
ciation, the committee to include 
the Chairmen of our Committees 
on American Citizenship, the Bill 
of Rights, and Communist Tactics, 
Strategy and Objectives, and one 
or more of our members who are 
educators. 


Mr. Beggs explained that this re- 
solution had been drafted by a Con- 
ference Committee of Lawyers and 
Educators which met in January in 
The 
mittee was an outgrowth of a resolu- 

1960 Annual 
Powell, Jr., of 


Richmond, calling for the teaching in 


Washington. Conference Com- 


at the 
Meeting by Lewis F. 


tion introduced 


schools of the facts about Communism 
and the Communist menace. Mr. Beggs 
admitted that there were dangers in 
the proposal—there are a few teachers 
whose loyalty to the United States is 
not beyond suspicion, he said, and 
certainly the Pinks and the Reds will 
attempt to sidetrack the program or 
direct it into channels that will be help- 
ful to them; nevertheless, he went on, 
an intensive program of education 
about Communism and the aims of 
Communists is essential if we are to 
meet the threat they present to our way 
of life. 

Henry J. TePaske, of Orange City, 
Iowa, Chairman of the Committee on 
Communist Tactics, Strategy and Ob- 
jectives, declared that he was heartily 
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in favor of the resolution. “This is not 
a struggle which depends upon the 
few”, he declared. “It requires the best 
of all our citizens. We must be aroused 
from our complacency. We must be 
alerted to the plans and objectives of 
the Communist enemies of freedom. 
We must recognize the dangers we 
face.” 

Jerome S. Weiss, of Chicago, Chair- 
man of the Committee on American 
Citizenship, also endorsed the resolu- 
tion, calling it “a worthy project” and 
“excellent implementation” of his Com- 
mittee’s work. 

Edward L. Cannon, of Raleigh, 
North Carolina, spoke in favor of the 
proposal, but added that he also be- 
lieved that the House should not forget 
the recurring need for teaching more 
American history than is now taught 
in our schools. 

The House then voted unanimously 
to adopt the resolution. 


Committee on 
American Citizenship 

Mr. Weiss then reported for the 
Committee on American Citizenship. 
His report 
activities of 


summarized the current 

the Committee, which 
range from efforts to “get out the vote” 
at election time to encouraging the 
teaching of civics and American history 
in secondary schools and the program- 
ming of naturalization proceedings for 
new citizens. He said that the National 
Conference of Commissioners on Uni- 
form State Laws was launching a study 
of the problem of citizens disenfran- 
chised in an election because they have 
recently moved and have not lived 
long enough in their new homes to 
qualify as voters. 


Jurisprudence and 
Law Reform 

Karl C. Williams, of Rockford, 
Illinois, Chairman of the Committee 
on Jurisprudence and Law Reform, 
offered the following resolution: 


Resolved, That the American Bar 
Association by action of its House of 
Delegates approve in principle legis- 
lation by the Congress of the United 
States which will provide for partici- 
pation of a nine-member court in cases 
to be decided by the Supreme Court of 
the United States; and that in the 
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event of nonparticipation of one or 
more of the Justices of the Supreme 
Court by virtue of the temporary ab- 
sence, inability to act, disqualification 
or recusation of one or more so that 
there shall be such participation by 
less than nine, one or more Special 
Judges may be called by the court to 
serve in specific cases from a panel of 
eleven Special Judges, each of whom 
shall be a Circuit Judge chosen, one 
from among the Circuit Judges of each 
circuit; that the Supreme Court shall 
designate such a Special Judge or 
Judges whenever necessary for a quor- 
um, or whenever less than five mem- 
bers of the Supreme Court concur in 
a determination to be made in a case 
where less than nine Judges partici- 
pated. 

And Further Resolved, That the 
Committee on Jurisprudence and Law 
Reform is authorized, for and in the 
name of the American Bar Association, 
to advocate and urge upon the Con- 
gress of the United States, by all ap- 
propriate means, that it enact legisla- 
tion in effect so providing. 


Mr. Williams explained that this 
proposal was a concrete form of an 
earlier suggestion submitted, which the 
House of Delegates failed to act on 
because there was no illustrative bill to 
implement the objectives already ap- 
proved. 

Mr. Segal, for the Committee on 
Federal Judiciary, seconded Mr. Wil- 
liams’ motion that the resolution be 
adopted. He recalled that in its early 
history the Supreme Court had refused 
as a matter of policy to issue a decision 
unless it had the concurrence of a 
majority of the Court. The Court has 
since abandoned this policy, he con- 
tinued, and. very important cases have 
been decided by fewer than a majority 
of the Justices, which is undesirable 
both to litigants and legal scholars. 

William B. Spann, Jr., of Atlanta, 
suggested that, in view of the fact that 
the proposal excludes Circuit Judges 
from sitting with the Supreme Court 
on cases brought up from their Cir- 
cuits, there should also be a provision 
excluding Circuit Judges from Circuits 
that had handed down decisions con- 
flicting with the case under review by 
the Supreme Court. 

Walton J. McLeod, Jr., of Walter- 
boro, South Carolina, said that, while 
the proposal that five members of the 
Court concur in a decision appeared to 
be good, he did not see any reason why 


400 


it should be necessary to provide that 
nine judges must sit on the Court. He 
moved that action be deferred on the 
resolution so that the Committee could 
present a different version thai would 
answer this objection. This motion was 
seconded, but was lost when put to a 
vote. 

Ashley Sellers, of Washington, D.C., 
questioned whether the phrase “if so 
many members are able to sit” was 
needed at the end of the last section of 
the proposed bill. 

Replying to both Mr, McLeod and 
Mr. Sellers, Mr. Williams said that it 
was not the intention to require par- 
ticipation by nine judges in all cases 
heard by the Supreme Court. The effect 
of the proposal was to provide that, 
whenever less than nine have par- 
ticipated and less than five concur in 
the decision, then there must be a 
review with additional judges so that 
the final decision would be by at least 
five judges. 

Arthur J. Levy, of Providence, 
pointed out that a rehearing with addi- 
tional judges would necessarily be 
known to the public. He questioned 
whether this would be a wise provi- 
sion, particularly in highly controver- 
sial cases with great economic con- 
sequences. Would the public accept the 
final decision as sound, he wondered, 
especially if the Circuit Judges called 
in were from a Circuit that had decided 
a case conflicting with the case under 
review? 

Paul Carrington, of Dallas, who had 
assisted in drafting the proposal, ex- 
plained that there is now a provision 
that, in the absence of a quorum of 
the Supreme Court, a direct appeal 
from a district court may be referred 
to three Circuit Judges of the same 
Circuit. The present proposal, he said, 
was intended to be in contrast to that, 
and it was considered preferable that 
Circuit Judges sitting with the Supreme 
Court should not be judges that were 
in daily conference with other judges 
of the same Circuit from which the 
case arose. 

The House then voted to adopt the 
resolution. 


Section of 
Family Law 
Clarence Kolwyck, the Delegate of 
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the Section of Family Law, made a 
short oral report of the activities of 
that Section and proposed approval of 
an amendment of the Section’s Bylaws. 

The amendment was approved with- 
out debate. 


Committee on 
Professional Ethics 

The report of the Committee on Pro- 
fessional Ethics was delivered by the 
Chairman, James L. Shepherd, of 
Houston, Mr. Shepherd reported that 
the Committee was almost ready to 
release formal opinions dealing with 
the subjects of lawyer-accountant re- 
lations and the appearance of lawyers 
and judges in simulated trials on tele- 
vision. 


Judicial Selection, 
Tenure and Compensation 
Glenn R. Jack, of Oregon City, 
Oregon, reported briefly for that Com- 
mittee. He pointed out that the Com- 
mittee has worked with the American 
Judicature Society in preparing a 
booklet on “Judicial Retirement and 
Pension Plans” which will soon be 
distributed, He reported that progress 
was being made in improvement of 
judicial selection, tenure and compen- 
sation throughout the country. 


Unemployment and 
Social Security 

Earl F. Morris, of Columbus, Ohio, 
Chairman of the Committee on Unem- 
ployment and Social Security, reported 
on recent congressional developments 
on social security. He said that the 
Committee was ready to undertake to 
help in the social security problems of 
any member of the Bar. 


Unauthorized Practice 
of the Law 

F. Trowbridge vom Baur, of Wash- 
ington, D.C., Chairman of the Com- 
mittee on Unauthorized Practice of 
the Law, said that the National As- 
sociation of Real Estate Boards had 
apparently “thrown down the gauntlet” 
to the legal profession on the question 
of who has the right to draw the legal 
papers involved in real estate transac- 
tions. The Bar considers drafting such 
papers to be legal work under the 
agreement reached by the National 
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Conference of Lawyers and Realtors. 
The court decisions have been running 
in favor of the Bar’s position on this, 
Mr. vom Baur said, and three more 
cases are now pending. He predicted 
that “it is going to be a fight pretty 
much to the finish.” The Committee 
has two other problems before it, Mr. 
vom Baur reported, whether the for- 
warding of a claim by a lay agency to 
a lawyer is the unauthorized practice 
of law and whether salaried lawyer 
employees of insurance companies 
should try cases and generally repre- 
sent insureds. Mr. vom Baur said that 
his Committee was trying to give all 
interested parties a chance to be heard 
on these questions. 


Section of 
Administrative Law 

The report of the Section of Ad- 
ministrative Law was delivered by 
Whitney R. Harris, of Dallas, the Sec- 
tion Chairman. Mr. Harris made a 
short oral report and offered the fol- 
lowing resolution which was adopted 
without debate: 


Resolved, That the American Bar 
Association oppose the enactment of 
H. R. 8426, 86th Congress, or any 
similar bill which may be subsequently 
introduced. 

Resolved further, That the Section 
of Administrative Law be authorized 
to act for the Association in opposing 
the enactment of such legislation. 


Two other resolutions, one dealing 
with the establishment of a permanent 


conference on administrative procedure 


and the other with changes in the rules 
of the National Labor Relations Board, 
were withdrawn. 


Legal 
Aid Work 

John W. Cummiskey, of Grand 
Rapids, Michigan, reporting for the 
Committee on Legal Aid Work of 
which he is the Chairman, reported 
that progress was highly satisfactory 
on the Legal Aid Program, although 
“To be sure, the job is not completed, 
nor will it be until there is a Legal Aid 
and Defender officer within the physi- 
cal reach of every indigent person in 
the United States” he said. He moved 
adoption of the following, which was 
passed without debate: 
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Four Illinois delegates: (lower right—left to right) Barnabas F. Sears, 
Chicago; Karl C. Williams, Rockford; Albert E. Jenner, Jr., and Benjamin 


Wham, Chicago. 





MINIMUM ORGANIZATIONAL REQUIRE- 

MENTS OF LEGAL Alp SERVICES: 

In Metropolitan areas (including cen- 

tral city and surrounding urban area) 

of 100,000 population or more: 

1. Independent office. 

2. One full-time employed attorney for 
first 750-1000 year; an 
additional full-time attorney for each 


cases per 


additional 1200 cases; or equivalent 
part-time attorneys. 

3. Full-time secretary. 

. Office open to applicants 35 hours 
per week. 

. Board of Directors or other policy- 
making body. 

. Written policies of eligibility and 
operating practice. 

7. Adequate publicity program. 

8. Monthly service and annual finan- 
cial reports. 

In Metropolitan areas (including cen- 

tral city and surrounding urban areas) 

of 75,000, but less than 100,000 popu- 

lation: 

1. Separate office. 

2. One half-time employed attorney. 

3. Full-time secretary. 

4. Office open to applicants 20 hours 
per week. 

5. Board of Directors or 
with specific authority. 
6. Written policies of eligibility and 

operating practice. 
7. Adequate publicity program. 
8. Annual service and financial reports. 
In Metropolitan areas (including cen- 
tral city and surrounding urban area) 
of less than 75,000 population: 
1. Separate office. 
2. Organized panel of volunteer law- 
yers. 
3. One half-time secretary. 
4. Office open 8 hours per week. 


Committee 
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5. Committee. 

6. Written policies of eligibility and 
operating practice. 

7. Adequate publicity program. 

8. Annual reports. 


Section of 
Municipal Law 

On motion of Joseph D. Stecher, of 
Chicago, the House voted to approve 
changes in the Bylaws of the Section 
of Municipal Law. The most important 
provision was a change in the name of 
will be 


known as the Section of Local Govern- 


the Section. Henceforth, it 


ment Law. 


Committee on 
Court Congestion 

John Eckler, of Columbus, Ohio, 
Chairman of the Committee on Court 
Congestion, reported that the Com- 
mittee was continuing to receive favor- 
able comment on its pamphlet, “Ten 
Cures for Court Congestion”. He said 
that, while it was too early to report 
results, he believes that there have been 
“tremendous accomplishments” on the 
problem of court congestion in both 
Boston and Philadelphia. Great efforts 
are being made in New York and 


Chicago, he added. 


Traffic 
Court Program 

The following recommendation of 
the Committee on Traffic Court Pro- 
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gram was adopted on motion of 
Secretary Calhoun: 


Resolved, That the House -of Dele- 
gates approve the Traffic Court recom- 
mendations contained in the 1961 re- 
vised and updated Action Program of 
the President’s Committee for Traffic 
Safety. 


Public Utility 
Law Section 

On motion of Secretary Calhoun, the 
House voted to approve amendments 


to the Bylaws of the Section of Public 
Utility Law. 


Section of 
Insurance Law 
Amendments to the Bylaws of the 
Section of Insurance Law were also 
approved with several minor changes 
suggested by the Board of Governors 
and accepted by the Section. George E. 
Beechwood, of Philadelphia, presented 
the recommendations to the House. 
The House then recessed at 4:30 P.M. 


THIRD SESSION 


The House convened for its third 
session at 9:30 A.M. on Tuesday, Feb- 
ruary 21. Mr. Fitts was in the chair. 

Secretary Calhoun announced the 
following results of balloting by the 
State Delegates, nominating officers 
for the year 1961-1962 and members of 
the Board of Governors for the years 
1961-1964. 

For President-Elect: Sylvester C. 
Smith, Jr., of Newark, New Jersey: 

For Secretary: Joseph D. Calhoun, 
of Media, Pennsylvania; 

For Treasurer: Glenn M. Coulter, of 
Detroit, Michigan; 

For membership on the Board of 
Governors: Third Circuit, William 
Poole, of Wilmington, Delaware; Fifth 
Circuit, William B. Spann, Jr., of At- 
lanta, Georgia; Ninth Circuit, J. Gar- 
ner Anthony, of Honolulu, Hawaii. 


Amendments to 
Constitution and Bylaws 

Consideration of proposed amend- 
ments to the Association’s Constitution 
and Bylaws had been made a special 
order of business at this time. 

Herbert G. Nilles, of Fargo, North 
Dakota, Chairman of the Committee 
on Credentials and Admissions, offered 
for consideration a proposal to amend 
the Association’s Constitution so as to 
provide that state bar associations that 
have more than 2,000 members shall 
be entitled to one additional delegate 
for each 1,250 members above 2,000, 
up to a total of five delegates. Mr. 
Nilles’ recommendation was that this 
proposal be referred back to the Com- 
mittee for collaboration with the Com- 
mittee on Rules and Calendar to pro- 
pose the amendment. He explained 
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that the present provision entitles each 
state bar association to additional dele- 
gates on the basis of lawyer population 
in the state, but it is very difficult to 
ascertain the lawyer population. Some 
argue that the lawyer population should 
be determined from the U. S. Census, 
others from Martindale-Hubbell, and 
the Credentials and Admissions Com- 
mittee has no standard to determine 
how it shall decide. Furthermore, Mr. 
Nilles pointed out, the present system 
has other defects: for example, the 
District of Columbia has more than 
10,000 lawyers in the District and this 
entitles The Bar Association of the Dis- 
trict of Columbia to five delegates in 
the House. But The Bar Association of 
the District of Columbia has only 
3,512 members, while the Louisiana 
State Bar Association has 4,000 mem- 
bers but only two delegates. Should 
the bar associations that represent a 
minority of the lawyers in the state be 
entitled to so many delegates? Mr. 
Nilles queried. Do they really repre- 
sent the lawyers in the state? Mr. 
Nilles stressed the fact that he was ask- 
ing for ideas on the subject—he was 
not asking for final action at this time. 

Harold Horvitz, of Boston, moved 


that the proposal be referred back to 
the Credentials and Admission Com- 


mittee for further study and report. 
The proposal amounted to the House 
going on record as favoring integration 
of state bars, he declared. It would 
force voluntary bar associations to be- 
come integrated. He said that he did 
not find it hard to determine how 
many delegates a state is entitled to— 
Massachusetts has over 8,000 lawyers 
and therefore is unquestionably en- 
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titled to five delegates—it makes little 
difference whether there are 8,500 or 
9,000 lawyers in the state, Mr. Horvitz 
said; under the proposal, however, the 
Massachusetts Bar Association would 
have to have 5,750 members to be 
entitled to five delegates. We can have 
5,785 one year, he continued, and then 
only 5,749 the next. He also pointed 
out that there was nothing defining 
“member” in the proposal. Did it 
mean member in good standing, he 
asked. If so, was an honorary member 
a member in good standing? And how 
about retired members? 

Shirley A. Webster, of Winterset, 
lowa, suggested that the basis for de- 
termining state bar association repre- 
sentation in the House of Delegates 
ought to be the number of members 
of the American Bar Association in the 
states. 

Victor C. Folsom, of Boston, spoke 
in support of Mr. Horvitz’s motion. 
“IT am Exhibit A”, he explained. “For 
some reason or another, I seem to 
have been gathered up by nine sep- 
arate bar associations. It just so hap- 
pens under the proposed amendment 
that I could be counted by California, 
the District of Columbia and New 
York, but not by Massachusetts, where 
| happen to be practicing law at the 
present time.” 

George E. Beechwood, of Philadel- 
phia, also spoke in favor of recommit- 
ment. The proposal ought to be in 
more definite form than it is now, he 
declared. 

William B. Spann, Jr., of Atlanta, 
was also in favor of recommitment. 
He believed that the Martindale figures 
should be used in determining lawyer 
population, he said, and it was impos- 
sible to certify the number of members 
of state bar associations at any par- 
ticular time since some of them are 
always in arrears in payment of their 
dues. 

Mr. Nilles pointed out that re-referral 
to the Committee would accomplish 
nothing. “Approval of this report does 
not operate to adopt the report as 
“It merely 
throws it over into another Committee 
for further consideration.” 

Weldon B. White, of Nashville, 
Tennessee, urged that the matter be re- 
referred. He saw no objection to in- 


such”, he pointed out. 
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creasing the size of the House, he de- 
clared. “As the membership in the 
American Bar Association increases, 
the number of delegates to this House 
ought to increase.” 


The House then voted to substitute 
Mr. Horvitz’s motion for that of the 
Committee, and the proposal was re- 
ferred back to the Committee on Cre- 
dentials and Admission for further 
study and report. 


Committee on 
Rules and Calendar 

Philip C. Ebeling, of Dayton, Ohio, 
Chairman of the Committee on Rules 
and Calendar, then reported on pro- 
posed changes in the Constitution and 
Bylaws of the Association worked out 
by his Committee. On his motion, the 
House voted to approve the following 
in principle: 


(A) In the Constitution, Article VI, 
Section 5, line 33, the words 
“from the continental United 
States” should be deleted. This 
amendment is proposed because 
all State Delegates should be re- 
quired to register in order to re- 
tain that office; and all should 
receive reimbursement equally, as 
indicated in (B) below. 

(B) In the Constitution, Article IX, 
Section 1, lines 30 and 31, “in the 
continental United States” should 
be deleted. This amendment is 
proposed because all state dele- 
gates should be reimbursed for 
travelling expenses for the entire 
trip, just as, under Article VI, 
Section 5 above, all should be 
required to register. 

(C) In the Constitution, Article IX, 
Section 1, line 32, the words “in 
this Section” should be deleted 
and the word “hereinabove” in- 
serted because in the event a 
meeting is called at the time of 
an annual meeting, the present 
words in line 32 would provide 
for an expense account, which is 
definitely not contemplated. 


On motion of James D. Fellers, of 
Oklahoma City, Oklahoma, the House 
then adopted the following change in 
its Rules of Procedure: 


(D) The Rules of Procedure of the 
House of Delegates, Rule X, Sec- 
tion 3, should be amended to 
have the word “annual” inter- 
posed in line three between the 
word “next” and the word “meet- 


” 


ing”. Without this amendment, 
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Russell E. Booker, Richmond, Secretary of the Virginia State Bar, and 
Joseph M. Larimer, Assistant Secretary of The Chicago Bar Association. 





Committees of the House would 
only serve for one meeting of the 
House, which has two meetings 
each year. 


On Mr. Fellers’ motion, the House 
voted to approve in principle the fol- 
lowing changes in the Bylaws of the 
Association: 


(E) The Committee approves the rec- 

ommendation of the Budget Com- 
mittee that Article XIII, Section 
4 of the Bylaws be amended by 
changing the period in line 8 to 
a semi-colon, and adaing the 
words “nor shall any appropria- 
tion be made for travelling ex- 
penses for attendance at any 
meeting in the area where the 
annual meeting is held, during, 
or in the seven days preceding or 
following the period of such meet- 
ing; but a per diem may be pro- 
vided for such attendance on any 
days preceding or following such 
annual meeting.” 
The present provision forbids re- 
imbursement “to any member of 
the Board of Governors or of the 
House of Delegates or of any 
Committee or Section Council or 
Committee ... arising out of at- 
tendance as such at the annual 
meeting of the Association.” It 
is equally appropriate that this 
prohibition should extend to the 
period immediately preceding and 
following the annual meeting, and 
to places in the area of the An- 
nual Meeting. 


George H. Turner, of Lincoln, Ne- 


braska, presented the following items 
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recommended by the Committee which 
were approved in principle: 


(G) The Committee recommends 
amendment to Article X, Section 
2. line 3 of the Constitution by 
inserting after the word “discon- 
tinued” in line 3 the words “or 
their names changed”; and 
amendment to Article IX, Section 
1 of the Bylaws so that lines 1 
and 2 will read: “New Sections 
may be established and existing 
Sections may be combined or dis- 
continued or their names changed 
by the House of Delegates...” 
This will make unnecessary a for- 
mal amendment of Article X, 
Section 1 of the Constitution list- 
ing the names of Sections. 

To clarify the ambiguity that arose 
in previously amending the defi- 
nition of “State” as used in the 
Constitution or Bylaws, the words 
“or United States Territory or 
Possession” should be inserted 
after the word “State” in line 2 
of Article II, Section 1 of the 
Constitution. This makes it clear 
that a lawyer admitted in a ter- 
ritory or possession of the United 
States is eligible to membership 
in the Association. 

The Committee recommends a re- 
vision of Article VI, Section 5 of 
the Constitution to shorten the 
period for nomination and elec- 
tion of State Delegates so that 
notice of any vacancy which oc- 
curs at the Midyear Meeting may 
be more adequately given prior 
to the sending out of ballots. 


The Committee withdrew its recom- 
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mendation designed as “J” because it 
was the same as that of the Committee 
on Credentials and Admissions which 
had already been re-referred to that 
Committee. 


William Poole, of Wilmington, Dela- 
ware, another member of the Rules and 
Calendar Committee, presented the bal- 
ance of its report. On his motion, the 
House voted to approve the following 
in principle: 


(K) The Committee recommends that 
line 15 of Article VI, Section 3 
of the Constitution which reads 
“The Chairman of the National 
Conference of Bar Examiners” be 
deleted, and that there be in- 
serted in Article VI, Section 8 of 
the Constitution, line 3, following 
the words “Judicature Society”, 
the words “the National Confer- 
ence of Bar Examiners”. This 
proposal is made upon the re- 
quest of the National Conference 
of Bar Examiners because, since 
their annual meeting coincides 
with the meeting of the House of 
Delegates, it is not possible for 
their Chairman to be present in 
the House. 


(L) The Committee recommends that 
the Special Committee on Lawyers 
in the Armed Forces be discon- 
tinued; that there be created a 
Standing Committee on Lawyers 
and Legal Services in the Defense 
Establishment; that all functions 
of the discontinued ad hoc Com- 
mittee on Legal Services in the 
Defense Department be trans- 
ferred and assigned to the new 
Standing Committee; and that all 
legal matters dealing with the 
Defense Establishment, other than 
those now jurisdictionally as- 
signed to the Special Committee 
on Military Justice and the Stand- 
ing Committee on Legal Assist- 
ance, be assigned to the Commit- 
tee on Lawyers and Legal Serv- 
ices in the Defense Establishment. 
The foregoing recommendations 
are the result of action of the 
Board of Governors upon recom- 
mendation of the Special Commit- 
tee on Legal Services and Pro- 
cedure and the Committee on 
Scope and Correlation of Work, as 
reported at page 4 of the report 
of the Board of Governors to the 
House of Delegates, now on the 
Delegates’ desks. 


Item L was seconded by Franklin 
Riter, of Salt Lake City, who praised 
the proposal as emphasizing the im- 


portance of the lawyer in the Armed 
Forces. 


Board of 
Governors 

On motion of President Seymour, 
the House then adopted the following 
resolution. 


Whereas, The Castro government has 
sought to destroy the independent 
Bench and Bar of Cuba in the course 
of its establishment of a Communist 
regime in that country, demonstrating 
anew that one of the first acts of dic- 
tatorship is to nullify the rule of law 
that protects the rights of individual 
citizens in a free society, and establish- 
ing so-called “people’s courts” which 
substitute mob action for the orderly 
processes of justice; and 

Whereas, Many members of the 
Cuban Bench and Bar left Cuba and 
are now living in exile in the United 
States or elsewhere and many of them 
are having difficulties in finding occu- 
pations worthy of their training and 
talents; and 

Whereas, The American Bar Associ- 
ation is sympathetic with the plight of 
the Cuban lawyers and desires to help 
those who are living in exile to find 
employment for which they are quali- 
fied until such time as an independent 
bench and bar can be restored in 
Cuba; now, therefore, 

Be It Resolved, That the President 
be, and he hereby is, authorized to 
appoint a Special Committee of eleven 
(11) to co-operate with Cuban lawyers 
in exile to guide and otherwise assist 
them in locating appropriate occupa- 
tions until an independent bench and 
bar is restored in their country. 


This resolution had already been 
adopted by the Board of Governors, 
but the House readopted it, in Mr. Sey- 
mour’s words, “to emphasize the con- 
cern of the Association for the plight 
of our Cuban professional brethren 
who are living in exile”. 

The House then voted to approve the 
report of the Board of Governors. 


Revisions of 
Constitution and Bylaws 

The report of the Committee to Con- 
sider Revisions of the Association’s 
Constitution and Bylaws was delivered 
by its Chairman, Charles W. Pettengill, 
of Greenwich, Connecticut. This Com- 
mittee was set up after the 1960 An- 
nual Meeting in Washington as the re- 
sult of a proposal introduced there to 
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treat the District of Columbia as a 
separate Circuit for the purpose of 
electing members of the Board of Gov- 
ernors. The effect of this would be to 
give the District permanent representa- 
tion on the Board, since Board mem- 
bership in the other ten Judicial Cir- 
cuits is customarily rotated among the 
states comprising the Circuits. This 
proposal led to creation of Mr. Petten- 
gill’s Committee to consider a general 
revision of the Association’s Constitu- 
tion and Bylaws. Mr. Pettengill said @ 
that the Committee had held several | 

meetings, and, after careful study, was 
giving “serious consideration” to the | 
following proposals: 


. Make the Chairman of the House of | 

Delegates the second-ranking officer 
in the Association and provide that 
he be ineligible thereafter to hold 
the office of President-Elect. 

. Reduce the term of the States Dele- | 
gates to two years. 

. Reduce the terms of the Assembly | 
Delegates to two years and limit 
each state to one Assembly Delegate 
at a time. 

. Prohibit the Secretary and Treasurer | 
from serving more than five one-year 
terms. 

. Provide additional Section Delegates 
for Sections with more than 10,000 
members. 

. Elect members of the Board of Gov- 
ernors by geographic areas instead 
of by Judicial Circuits as at present. 

. Provide that the State Delegates 
nominate two candidates instead of | 
one for the offices of President-Elect 
and Chairman of the House of Dele- 
gates and for membership on the 
Board of Governors. Election would 
be by the House of Delegates with 


each Delegate having one vote, ex- 7 


cept that states with more than six 
delegates would pro-rate six votes 
among all their delegates. 

. Eliminate the office of Director of 
Activities as a constitutional office. 
. Eliminate ex officio membership on 
the Board of Governors for the 
Editor-in-Chief of the Journal. 


George B. Powers, of Wichita, Kan- 
sas, expressed opposition to the pro- | 
posal to give each delegate one vote in FJ 
electing officers and members of the § 
Board of Governors. There are twenty- 
five states that have only two delegates, 
he pointed out, and they would have a 
total of fifty votes as compared with 
the 104 votes of the other states. Mr. 
Powers added that he was not sure that } 
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contests for the office in the Association 
were necessarily good—for example, 
there had been no contest for the three 
vacancies on the Board of Governors 
for the terms beginning this year. 

Franklin Riter, of Salt Lake City, 
said that he also was opposed to the 
proposal to change the method of elect- 
ing officers and members of the Board 
of Governors. The original purpose of 
the present constitutional provision was 
to give each state equal representation 
in selecting the officers. He declared, “I 
submit... that it has functioned and 
functioned beautifully.” 

Thomas B. Gay, of Richmond, Vir- 
ginia, Chairman of the House of Dele- 
gates from 1938 to 1941, also spoke 
against the election proposal. The fram- 
ers of the 1936 Association Constitu- 
tion, he said, had two fundamental 
purposes in mind: they wanted to cre- 
ate an organization that could speak 
as the representative of all the lawyers 
in America and at the same time they 
wanted to preserve to the membership 
of the Association the exclusive power 
of selecting their own officers. They 
did this by creating the office of State 
Delegate and giving the State Delegates 
the power of nominating officers; it 
was deliberately set up so that nomina- 
tion would be tantamount to election. 
The House of Delegates was set up so 
that it would be representative insofar 
as possible, of all lawyers in the coun- 
try—all state and many local bar asso- 
ciations were given the right to select 
delegates, and these delegates represent 
all the members of the state and local 
associations, many of whom are not 
American Bar members. 
Mr. Gay said that there are ninety-five 
state bar delegates in the House at pres- 


Association 


ent and twenty-six local bar association 
delegates—a total of 121 members out 
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of a membership of 238—in other 
words, 46.9 per cent of the members of 
the House of Delegates represent the 
state and local bar associations, not 
members of the American Bar Associ- 
ation as such. 

Mr. Gay went on to say that accept- 
ance of the Committee’s proposal might 
convert the House of Delegates into a 
political convention and destroy the 
right of the members of the Association 
to control the election of their officers. 

James L. Shepherd, Jr., of Houston, 
declared that he too was opposed to 
the recommendation. “I doubt serious- 
ly if any better calibre of men would 
be selected if the vote were thrown 
open in this House”, he said. “By and 
large ...the men who are State Dele- 
gates are men who have served in the 
Association, who are accredited and 
well informed as to the merits of those 
who may be offering themselves [as 
candidates].” There is a growing ten- 
dency, Mr. Shepherd added, among the 
state bar associations to rotate repre- 
sentation in the House among different 
men, and this might mean that selection 
of officers would be up to those who 
have an inadequate background to 
make an intelligent choice. “We have 
this...in Texas, of nominating two 
men”, he said. “Frequently if we have 
a man who is really outstanding, we 
have to go around and find someone 
who will put his head on the chopping 
block and run against him.” 

Mr. Shepherd also expressed doubt 
about the wisdom of prohibiting the 
Chairman of the House from later serv- 
ing as President. 

John C. Satterfield, of Yazoo City, 
Mississippi, the President-Elect of the 
Association, said that he was in favor 
of making the Chairman of the House 
the number two man in the Associa- 
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tion, but he was opposed to the plan 
to permit each Delegate to have one 
vote in the selection of the officers. 


Five states—California, New York, 
Texas, Illinois and the District of 


Columbia—together have 69 delegates, 
and this would mean, if they voted to- 
gether, that these five would outvote 
by ten votes the twenty-six smallest 
states, which have only 59 votes among 
Mr. Satterfield declared. He 
also expressed agreement with Mr. Gay 


them, 


that the proposal to have two nominees 
for each office was unwise. 

Robert G. Storey, Jr., expressed 
doubt that it was wise to limit each 
state to one Assembly Delegate at a 
time. 

Barnabas F. Sears, of Chicago, said 
that, without suggesting that the Com- 
mittee went beyond its warrant, never- 
theless some of its proposals seemed to 
have little to do with revising the Con- 
stitution in view of the Association’s 
increased membership. 

Mr. Pettengill thanked the members 
of the House for their comments and 
invited others to send in their ideas to 
the Committee. 


Unauthorized 
Practice of the Law 

F. Trowbridge vom Baur, of Wash- 
ington, D. C., the Chairman of the 
Committee on Unauthorized Practice 
of the Law, then moved adoption of 
the following, which carried unani- 
mously: 


Resolved: That the name of the Na- 
tional Conference of Lawyers and Ad- 
justers be and it hereby is changed to 
National Conference of Lawyers, In- 
surance Companies and Adjusters. 


The House then adjourned sine die 
at 11:35 A.M. 


Grauman Marks, of Cincinnati, Ohio, a member of the Council of the Section 
of Bar Activities, graciously supplied the Journal with a complete set of photo- 


graphs he took during the recent mid-winter meeting. We have been able to find 


space for only a few, but hope to use others in subsequent issues. 
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A FRICAN HOMICIDE AND SUI- 
CIDE. Edited by Paul 
Princeton, New Jersey: Princeton Uni- 
versity Press, 1960. $6.00. Pages 270. 
(Reviewed by Max Rheinstein, Max 


Bohannon. 


Pam Professor of Comparative Law 
at the University of Chicago Law 
School.) 

Cultures are the subject matter of 
the studies of sociologists and anthro- 
pologists. Sociologists study our own 
culture—anthropologists those of “ex- 
otic” peoples. We, the lawyers, are 
concerned with one particular culture 
trait of one particular nation of modern 
Western civilization, viz., those norms 
of social behavior that are enforced 
by sheriffs, prison wardens, hangmen 
and other officers of politically organ- 
ized society. Sociologists and anthro- 
pologists also have to deal in their 
studies with single culture traits, but 
they study them not in isolation, but 
as parts of a particular culture as an 
entity, to the understanding of which 
any single trait can serve as an enter- 
ing wedge. Their aim is the under- 
standing of a culture as a whole. 

A legal scholar, Karl N. Llewellyn, 
co-operating with an anthropologist, E. 
Adamson Hoebel, has shown, in The 
Cheyenne Way (Norman, Oklahoma, 
1942), how- fruitful it can be to ap- 
proach a culture through the study of 
trouble situations, the settings in which 
trouble between members of the society 
arises and the modes in which they are 
adjusted. Professor Bohannon, now 
with the Anthropology Department of 
Northwestern University, has conceived 
the happy idea of studying a number of 
African cultures through the investi- 
gation of that serious trouble situation 
in which human beings are killed, eith- 
er by others or by themselves, 

Understanding of any social phe- 
nomenon, be it law or any other, 
Bohannon and 
his co-authors have thus studied a num- 


requires comparison. 


ber of African peoples exhibiting dif- 
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ferent culture patterns. One of these 
peoples, the Tiv, live in Central Ni- 
geria; the article on them is by Bo- 
hannon himself. The Soga, Gisu and 
Nyoro, of Uganda, and the Luya, of 
Kenya, are Interlacustrine Bantu. They 
have been respectively investigated by 
L. A. Fallers and M. C. Fallers, by 
Jean La Fontaine, by J. H. M. Beatty, 
and by Paul Bohannon. The Luo, of 
Kenya, investigated by G. M. Wilson, 
and the Alur, of Uganda, investigated 
by A. W. Southall, are people of the 
Nilotic 
under which the several investigators 


language group. The plan, 
were to proceed, was worked out by 
Bohannon, who also has written the 
introduction to the book, the opening 
chapter on “Theories of Homicide and 
Suicide”, and the conclusion-stating 
chapter on “Patterns of Murder and 
Suicide”, 

The principal source of information 
on cases of homicide consists of the 
records of the police and the courts, 
extending over periods varying from 
three to twenty years. In some of the 
regions the number of cases accessible 
to such study was small, and the data 
did by no means cover all the facts 
which it would have been desirable 
to obtain. The data on suicide were 
even more difficult to gather and are 
less complete. Nevertheless, almost all 


of the have 


fairly clear patterns from which sig- 


investigations yielded 


nificant conclusions can be drawn. 
Many of these patterns and the dif- 
ferences between them are subtle, and 
3ohannon properly points out that 
the conclusions cannot be stated in 
simple terms. It is possible, however, 
to state a few which should be of in- 
terest to the readers of a bar journal. 

Perhaps the most striking fact is that 
the incidence of homicide in the Afri- 
can communities is small in compari- 
son with the United States or even 
with European countries. The annual 
homicide rate of offenders per 100,000 
population in eighteen American cities, 
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1948-1952, varied from 2.3 (Milwau- 
kee) to 15.1 (Miami). That of Uganda 
tribes varied from 1.1 (Amba) to 11.6 
(Sebei). The latter are quite excep- 
tional, however. For the United States 
the total rate for 1946 was 6.3, but for 
1948-1952, it 


Bohannon comments that 


Philadelphia Negroes, 
was 24.6. 
“here is overwhelming evidence that 
it is cultural and not biological factors 
which make for a high homicide rate 
among American Negroes”. 

Even more striking is the great rar- 
ity of intentional homicide committed 
with malice aforesight. Practically all 
the cases of intentional homicide are 
cases of manslaughter rather than 
murder. However, this observation 
loses some of its impact if one con- 
siders that official records are made 
only in cases in which a homicide is 
due to physical impact. If he wishes 
deliberately to destroy a person, an Af- 
rican is likely to resort to witchcraft, 
and it is by no means certain that he 
will not succeed in so influencing his 
victim that he may actually wither 
away under the impact of fear or that 
he may commit suicide. Cases of the 
former kind have been repeatedly re- 
ported to me in Africa; of suicide 
cases assigned to the influence of 
witchcraft, the book under review con- 
tains several illustrations as well as of 
homicides committed in self-defense 
against one who is believed through 
sorcery to threaten the actor’s life. If 
in such cases the actor is convicted by 
the British court of homicide, to native 
opinion the sentence is likely to appear 
as unjustified as in the cases of the 
killing of a thief or an adulterer caught 
in flagranti delicto. As a general rule, 
the courts, too, are inclined to recog- 
nize the presence of mitigating circum- 
stances and pass only a light sentence. 

One of the hypotheses with which 
the investigation was undertaken was 
that if it would result in the emer- 
gence of definite patterns of situations 
in which homicide and suicide occur, 
conclusions might be possible as to 
those features of the cultures con- 
cerned in which dangerous tensions 
are likely to arise and which would 
thus constitute weak spots in the cul- 
tural organization. Among some of 
the groups, especially the Soga and 
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the Nyoro, such a danger spot seems 
indeed to exist in their system of fam- 
ily structure, which is, of course, as 
in all primitive society, the basis of the 
entire social fabric. Upon marriage 
the woman leaves the household into 
which she was born and enters the 
household of her husband. Most kin- 
organized peoples have developed in- 
stitutions by which, upon marriage, 
the woman enters not only her hus- 
band’s household, but also his kinship 
group and by which contrariwise, the 
tie with her former group is cut. 
Where, as among the tribes just men- 
tioned, such a cutting does not take 
place, a dangerous situation exists 
when the wife is dissatisfied with her 
position in her husband’s household 
and seeks protection and support in 
her own lineage. Another danger situ- 
ation is, of course, created through 
the possibility of conflicts among co- 
wives in a polygynous household, but 
it is not certain whether the different 
tensions concomitant to monogamy are 
less. 

Tensions potentially resulting in ho- 
micide or suicide are, of course, 
created by that impact of Western 
civilization upon native culture that is 
this 
connection some reassurance may per- 
haps be derived from the observation 
of Professor Fallers that “in present- 
day Busoga, the breaking down of tra- 


now transforming Africa. In 


ditional institutions appears to reduce 
the frequency of homicide and suicide 
rather than to increase it”. 

These are just a few of the problems 
raised and observations reported in a 
book rich in ideas and facts suggestive 
to the lawyer interested in crime, and 
to the citizen intrigued by the emer- 
gence of Africa to a crucial role in 
world affairs. 


A GUIDE TO DOING BUSINESS 


IN THE EUROPEAN COMMON 
MARKET. By Gustave and Rita Haus- 
er. New York: Oceana Pub. Inc. Vol- 
ume 1, France and Belgium. 1960. 
$7.50. Pages 271. (Reviewed by Roger 
Johnsen, formerly research attorney 
for the American Bar Association, now 
in practice in Philadelphia.) 

Lawyers in many parts of America 
are becoming increasingly interested 


in the legal systems of Western Europe. 
Study of the Civil Code is playing a 
more important role in law school cur- 
ricula than it has in the past. Certainly 
one of the greatest stimuli of this de- 
velopment has been the Treaty of Rome 
of 1957 which created a mass-market 
embracing Western Germany, Italy, 
France and the Benelux countries—a 
market of 165 


American businessmen, concerned with 


million consumers. 
improving sales are looking at Western 
Europe with more than passing inter- 
est. Abroad, as at home, the American 
businessman will need the advice and 
counsel of the American lawyer. 

The first in a series of three pub- 
lications analyzing the factors sur- 
rounding business operations in the 
countries of the Common Market, this 
book is a handy source of information 
for the lawyer or the businessman con- 
templating the establishment of an en- 
terprise in the Common Market area. 
The authors commence with a brief 
history of political and economic de- 
velopments after World War II, there- 
by giving the background for the vari- 
ous movements toward European unity 
which reached a high point in the 
Treaty of Rome. The significance of 
such precursors of the Common Mar- 
ket as the Customs Union, the OEEC, 
the European Payments Union and the 
European Coal and Steel Community, 
is well explained, and demonstrates 
that the building of a united Europe 
is indeed a slow process. 

After tracing the development of the 
various tendencies toward a united 
Europe, the authors explain in a very 
concise and accurate fashion the type 
of commercial organizations available 
in Belgium and France, with their ad- 
vantages and disadvantages. A brief 
discussion of the law of “intellectual 
property” and the enforcement of for- 
eign judgments, follows. 

The authors then explain the institu- 
tions, financial and governmental, 
which the foreign investor must under- 
stand if his venture is to be worth- 
while. Indeed it is in communicating 
the atmosphere or climate of doing 
business in the Common Market area 
that the authors make a real contribu- 
tion. It is not enough to know the 
letter of the law in France and Bel- 
gium, but one must also know the 
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spirit in which it is interpreted. What 
is the antecedent of the current income 
tax law? What are the customs that 
have shaped the commercial law? 
These are areas that must be under- 
stood by one who wishes to advise his 
clients properly. 

It should ‘be remembered by the 
reader that the publication is as its 
title implies, simply a guide to doing 
business in the European Common 
Market. It is not, and does not pretend 
to be, sufficient to enable the practi- 
tioner to answer all questions put to 
him by clients interested in doing busi- 
ness abroad. What it does do, and does 
well, is to alert him as to some of the 
problems which he will perhaps have 
to face. It will also serve to orient his 
thinking so as to understand better the 
problems raised by foreign lawyers. 

Mrs. Rita Hauser is no stranger to 
the readers of the Journal. They will 
remember her as the author of a most 
interesting article on the French Crimi- 
nal Procedure that appeared in these 
pages a year ago. She and her hus- 
band, Gustave Hauser, bring to this 
work the same sympathetic apprecia- 
tion of the civil law system that 
marked her earlier endeavor. 

It is unfortunate that a work of this 
value is marred by several printing 
errors which are most disconcerting to 
the reader and in at least one instance 
leave the meaning of the paragraph 
obscure. 

On balance, however, this is a 
most helpful publication and all law- 
yers concerned with the development 
of American business in the European 
Common Market will look forward to 
the next two volumes which will deal 
with Germany, Luxembourg, Italy and 
the Netherlands. 


The CUSTOMS LAW DIGEST. 
Compiled and Edited by the Publish- 
er’s Editorial Staff. Indianapolis: The 
Bobbs-Merrill Company, Inc. 1960. 
$150.00, Five Volumes. Pages 4202. 
(Reviewed by Mollie Strum of New 
York City, who is a member of the 
Association’s Standing Committee on 
Customs Law.) 

The Customs Law Digest is a five- 
volume work containing an aggregate 
of 4200 pages. It is a very substantial 
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work, carefully and expertly prepared. 
The Digest has been put together along 
the lines and upon the plan of a mod- 
ern alphabetical topical law digest. In 
general it is similar in editorial scheme 
or construction to the Tax Court Di- 
gest made by the same law publisher. 
For a detailed description of the edi- 
torial scheme or plan of the Digest and 
a general guide to its use the Publish- 
er’s Preface should be consulted. The 
publisher’s editorial staff has dealt 
most successfully with the customs law 
subject matter which, for various rea- 
sons, has seemingly escaped the serious 
attention of law writers and publishers. 
For the first time in the history of 
customs jurisprudence a Customs Law 
Digest is available to lawyers every- 
where. Since the United States Customs 
Court holds hearings throughout the 
United States, many lawyers will find 
this new Digest a welcome addition to 
legal research. 

A case digest, one of the several 
categories of index and search books, 
is an indispensable working tool to a 
lawyer in the practice of his profes- 
sion. The digest is a most important 
and necessary means for ascertaining 
the rules of law in reported cases. 

Prior to the publication of the Cus- 
toms Law Digest, judges of the cus- 
toms courts, customs law practitioners, 
and others interested in the specialized 
aspects of customs law were dependent 
upon research aids the scope and cov- 
erage of which is in general described 
below. The American Digest and the 
Federal Digest include all reported de- 
cisions of the federal courts except 
those of the United States Customs 
Court.! The Digest of the Customs Re- 
ports,? a one-volume work, covers the 
decisions contained in Volumes 1-22 
of the Court of Customs Appeals and 
of the Court of Customs and Patent 
Appeals reports. Like the American 
and Federal Digests it includes only 
customs appeals decisions. Also avail- 
able for customs law research were the 
articles on Customs Duties in the two 
legal encyclopedias—Corpus Juris Se- 
cundum and American Jurisprudence. 
A cursory examination of the Customs 
Duties article in C.J.S. reveals that it 
is based upon the appellate court de- 
cisions from the Court of Customs Ap- 
peals and the Court of Customs and 


Patent Appeals, decisions from Federal 
Reporter, including those from Fed- 
eral Cases, decisions from the Supreme 
Court and occasional state court de- 
cisions. Occasionally there is a citation 
from Treasury Decisions but appar- 
ently there are no citations of the de- 
cisions of the Customs Court. The ar- 
ticle on Customs Duties in American 
Jurisprudence is based wholly upon 
the decisions of the United States Su- 
preme Court. A cursory examination 
also reveals that there are no citations 
of the decisions of the Court of Cus- 
toms Appeals and its successor, the 
Court of Customs and Patent Appeals. 
Citations of the decisions of the Cus- 
toms Court are also lacking in this 
article. 

The customs law researcher also had 
available the two volumes from the two 
annotated statutes—Title 19 of the 
United States Code Annotated and 
Title 19 of the Federal Code Annotated. 
Inspection of these two volumes of an- 
notated statutes discloses that they are 
based upon the decisions of the United 
States Supreme Court, the two customs 
appellate courts and the decisions of 
the federal courts contained in Federal 
Cases, Federal Reporter, and Federal 
Supplement. 

Of some further aid was a Digest 
of Customs and Related Laws and of 
Decisions Thereunder* prepared by 
the Bureau of Customs of the Treasury 
Department in 1936 with a supplement 
dated 1941. The so-called “Doherty 
digest” is not a typical or conventional 
digest but rather an annotated edition 
of the customs laws (see Price and 
Bitner, supra, page 114), annotated 
with judicial and administrative deci- 
sions and in form or fact a manual for 
administrative officers. 

The Customs Law Digest coverage is 
represented on the title page as follows: 


A digest of decisions contained in the 
United States Customs Court Reports, 
and of customs decisions, during the 
period since 1910, of the Court of Cus- 
toms Appeals*, the Court of Customs 
and Patent Appeals®5, and the United 
States Supreme Court. 


The publishers have combined the 
decisions contained in the Customs 
Court Reports with those of the cus- 
toms appellate courts and Supreme 
Court decisions since 1910 and ar- 
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ranged them under one comprehensive 
scheme and classification, tying the 
cases together with complete appellate 
histories either in citations or in notes 
following the digest paragraphs show- 
ing disposition made on appeal. The 
Customs Law Digest’s value and sig- 
nificance is not merely that it fills the 
gap in the general body of the law 
caused by the omission of the Customs 
Court decisions in the Federal and 
American Digests, but also because it 
supplies the pressing need for a com- 
prehensive modern digest which inte- 
grates the Customs Court decisions 
into one digest containing in addition 
all the appellate customs decisions since 
1910. 

Because the period covered goes 
back to 1910, the Digest encompasses 
several different Tariff Acts and many 
changes in customs administration. 
Dates of decisions have been inserted 
before the citation in each paragraph 
for convenience in distinguishing de- 
cisions which may have been super- 
seded. Old statutes have been related to 
current statutes by references to titles, 
sections and paragraphs of Federal 
Code Annotated (F.C.A. published by 
the Bobbs-Merrill Company) which 
are identical with those of the United 
States Code. 

The Congress, at the request of the 
Customs Court, made the appropria- 
tion for the preparation and making 
of the Customs Law Digest. In its pref- 
ace, the United States Customs Court, 
on February 15, 1960, stated: 


A wealth of Customs Court precedents, 
decisions, and rulings has, until now, 
from the standpoint of modern legal 
research, been virtually inaccessible 
to members of the Bench and Bar be- 
cause of a lack of legal research pub- 
lications and of modern case-finding 
devices and time saving aids in respect 
to customs law. 


The publisher’s preface makes grate- 





1. Price and Bitner, Errecrive Lecar Researcu 
(Prentice-Hall, Inc., New York, New York, 
1953.) page 112 

2. Callaghan and Company, Chicago, Illinois, 
1936. Jesse C. Weaver, Editor. 

3. Treasury Department, Washington, D. C.., 
U. S. Government Printing Office, 1936, 3 vol- 
umes; 1941, 1 volume, Supplement, covers Jan- 
uary, 1935 to December 31, 1940. Compiled by 
Thomas Jefferson Doherty. 

4. The Court of Customs Appeals was estab- 
lished by the Tariff Act of August 5, 1909, 36 
Stat. 105. 

5. In 1929, the jurisdiction of the Court of 
Customs Appeals was enlarged, and it became 
the United States Court of Customs and Patent 
Appeals. 28 U.S.C. §309(a); 45 Stat., 1475-6. 
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ful acknowledgment to Chief Judge 
Webster J. Oliver of the United States 
Customs Court and the other judges of 
that court, concluding: 


Special appreciation is extended to 
Judge Irvin C. Mollison whose encour- 
agement was the guiding force in the 
accomplishment of the Customs Law 
Digest. 


The new Customs Law Digest will 
undoubtedly open new horizons to all 
lawyers and enable the general practi- 
tioner to serve clients who have inter- 
ests in foreign trade and the importa- 
tion of merchandise from the rest of 
the world. 


Onricin OF THE AMERICAN REV- 
OLUTION: 1759-1766. By Bernhard 
Knollenberg. New York: The Mac- 
millan Company. 1960. $8.50. Pages 
486. (Reviewed by Wilfred J. Ritz, 
Professor of Law at Washington and 
Lee University, Lexington, Virginia.) 

This is a history book written by 
a lawyer in the best tradition of the 
lawyer’s craft. It is thorough, covering 
only a few years of American history, 
but doing so in an authoritative man- 
ner and so as to give fresh insights 
into the significant period that cul- 
minated in the passing and _ nullifica- 
tion of the Stamp Act. The appendix, 
notes and bibliography constitute very 
nearly one half of the book. It is a use- 
ful reference work—the researcher in 
this period will find many useful leads 
in the extensive bibliography. 

The book is an outgrowth of an 
effort to discover why the American 
colonies were on the point of rebellion 
ten years before the final break with 
England. The author concludes that 
the colonists were, on the whole, sat- 
ishied with 
until provocative British measures were 
adopted in 1759-65, and but for these 


provocations, 


their political situation 


which continued until 
the would 
have stayed within the framework of 


the British Empire for many years and 


the Revolution, colonists 


perhaps even to the present. Among 
the provocative measures causing co- 
onial discontent were: the use of gen- 
ral writs of assistance in Massachu- 
etts; the Privy Council requirement 
hat judicial and other commissions 


should be revocable at the pleasure of 
the King; the efforts to establish the 
Church of England throughout the col- 
onies; the rigid enforcement of acts 
relating to colonial trade, such as the 
Sugar Act, and others, such as the 
prohibition against cutting, without a 
useful as 
masts for the British Navy; the send- 


license, white pine trees 
ing of British warships to American 


waters to serve as an arm of the 
English customs service; the levying 
of taxes on the colonists, without con- 
sultation with them, for the support of 
a British army in America; and the 
failure of the British Army to protect 
colonial frontiers in Pontiac’s Rebel- 
lion. The last straw was the Stamp Act 
of 1765, which was adopted by over- 
whelming majorities in Parliament af- 
ter colonial petitions against the act 
had been rejected. “There now seemed 
no other way to halt further British 
encroachment on colonial self-govern- 
ment than to resist the execution of 
this latest measure, even at the risk 
of war.” 

In the author’s development of these 
and other topics, the reader will find 
many parallels with events of the pres- 
ent day. In 1759, the Privy Council 
disallowed the Twopenny Act, passed 
the previous year by the Virginia Gen- 
eral Assembly, and forbade the Gover- 
nor of Virginia to approve any fur- 
ther legislation repealing or amend- 
ing an existing act unless its operation 
was suspended until Privy Council ap- 
proval had been obtained. This Two- 
penny Act, in the defense of which 
Patrick Henry later achieved renown, 
brought forth a complaining letter from 
the Bishop of London in 1759. Except 
for the subject matter, the letter is the 
same in tenor to many currently pub- 
lished in the “To the Editor” columns of 
Virginia newspapers. “The Twopenny 
Act”, the Bishop wrote, “seems to me to 
be the work of Men conscious to them- 
selves that they were doing wrong, for 
tho’ it is very well known, that the 
intention of the act is to abridge the 
maintenance of the Clergy, yet the 
Framers of the act have studiously 
avoided naming them, or properly de- 
scribing them throughout the act; so 
that it may be doubted whether in a 
legal construction they are included 
or no.” 
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Legislatures have not changed in the 
last two hundred years. The motives 
of the 1960 Virginia General Assembly 
are currently being questioned in the 
federal courts. In evaluating the work 
of current legislatures, though, it may 
be worth recalling that the Virginia 
General Assembly, which to the hostile 
eyes of 1759 was composed of “Men 
conscious to themselves that they were 
doing wrong”, was the same body that 
in a few years instructed its delegates 
to the Continental Congress to move 
the establishment of an independent 
nation, that adopted a Declaration of 
Rights for Virginia, which has ever 
model, and which 
1786 that led to a 
federal Constitutional Convention. His- 


since served as a 
issued the call in 


tory has a way of confounding the 
opinion of the contemporary critic. 

The question may be asked why law- 
yers should be interested in American 
colonial history. The short answer is 
that if the lawyer wants to know any- 
thing about American law as it de- 
veloped before the nineteenth century 
he is going to have to read American 
history. That is about the only source 
of information. In the colonial period, 
government was not neatly divided 
into the legislative, executive and judi- 
cial functions. All three functions were 
inextricably mixed. To understand one 
it is necessary to study all three. In 
this book, Barnhard Knollenberg has 
made a very worthwhile contribution 
to our understanding of American his- 
tory and the development of American 
law. 


I stamic LAW IN THE MODERN 
WORLD. By J. N. D. Anderson. New 
York: University Press, 1959. $2.75. 
Pages xx, 106. (Reviewed by Dillard S. 
Gardner, Librarian of the Supreme 
Court Library in Raleigh, North Caro- 
lina.) 


It is sheer joy to come upon a 
scholar or professional man who, hav- 
ing an easy mastery of his specialty, 
can talk and write interestingly and 
comprehensively about it. Dr. Ander- 
son is such a man. It is not surprising 
that he is an Englishman, for English- 
men often seem to have a penchant for 
fluent and intelligent expression. The 
author, Professor of Oriental Laws in 
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the University of London, presented 
this material in 1958 as a series of lec- 
tures at New York University Law 
School and later edited them for pub- 
lication. The happy result is a most 
attractive survey of the history and 
growth of Shari’a, the Sacred Law of 
Islam. The text retains the grace and 
vitality of the spoken word, enriched 
in substance by scholarly editing. 

In Western thought law and religion 
have long been separated, but to a 
Moslem divine law is still at the heart 
of the living law. This has vast, prac- 
tical implications. In Islam the re- 
vealed law reaches into every aspect of 
human action in a way that is startling 
to the Western lawyer. Too, the rigid 
and unchanging character of law which 
came from God gives no flexibility to 
changes in the institutions and life of 
the people. New concepts and statute 
provisions have been brought in from 
Europe, and new courts to enforce these 
changes have been established and 
strengthened as the old courts with its 
Shari’a have been gradually pushed 
aside. Particularly has this been true 
in such areas as commercial and crimi- 
nal law where modern concepts pre- 
vail. However, the more personal area 
of family law, including marriage, di- 
vorce and inheritance, has been more 
resistant to change and it is here that 
the influence of the Shari’a remains the 
dominant one, although more modern 
and more humane ideas are gradually 
entering here also, Since the ancient 
family law significantly survives, Dr. 
Anderson comprehensively describes 
Islam’s male-dominated marriage, its 
primitive and unilateral divorce, and 
the amazingly complex but meticulous- 
ly accurate and refined law of inheri- 
tance. The concluding chapter (and 
lecture) concisely describes the mod- 
ern legal trends throughout the Moslem 
world where the movement in recent 
years has been steadily away from the 
Shari’a and its case-law tradition and 
toward the legislative enactment of 
codes, often influenced by European 
provisions and legal concepts. More 
and more as practical considerations 
have argued for more modern laws, the 
old religious law tends to be relegated 
to the position of an idealistic survival, 
the law of the golden age of Islam. 

Probably few American lawyers have 
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a direct professional interest in the law 
of the East, but the appeal of this 
small volume is not merely utilitarian. 
An examination of a foreign system of 
law for comparative purposes gives us 
new depth and perspective in objective- 
ly appraising the strength and weak- 
ness of our own law. Islam’s current 
answers to the thousand-year-old evils 
of the “quickie divorce”, for example, 
furnish genuine insight for our own 
solutions of this problem. Another 
value of such works as this could be 
its use in giving substance to the 
appeals of the dreamer-advocates of 
“world law”. Before there can be a 
“world law” there must first be agree- 
ment upon basic legal ideas acceptable 
to a large portion of the world’s peo- 
ple. It has long seemed to me that the 
most promising approach to this prob- 
lem lies in the Old Testament Mosaic 
law out of which sprang many of the 
ethical and the legal ideas of the Jews, 
the Mohammedans and the Christians, 
who together represent one half of the 
world’s population. Half of the world 
knows and respects the legal ideas of 
the Pentateuch, and does so with the 
strength of religious sanction attached, 
yet we have done very little to capita- 
lize this tremendous advantage in seek- 
ing world agreement on fundamental 
principles to be embodied in “world 
law”. Perhaps, one reason that we, as 
lawyers, have “forgotten” the Mosaic 
law is because we think of it as having 
merely historical interest, or at most 
an unattainable Utopian quality. Dr. 
little 
serves to become a modern legal clas- 


Anderson’s volume, which de- 
sic, reminds us that Islam’s ancient, 
religious law, Shari’a, is still the living 
law in the hearts of four hundred thou- 
sand Moslems. We have said too much 
about the unique position of America; 
we need to emphasize our common 
ideas, dreams and hopes. 


Taxation AND OPERATIONS 
ABROAD. Princeton, New Jersey: Tax 
Institute, Incorporated. 1960. $6.00. 
Pages x, 308. (Reviewed by Robert N. 
Miller, a member of the Advisory 


Board, Tax Law Review, and author 
of many technical articles on taxation.) 

This well-organized symposium gives 
important help toward solving the ques- 
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tion as to how far the United States 
should go in encouraging private for- 
eign investment by means of tax in- 
centives. One businessman concludes 
that “If the present flight of produc- 
tion from the United States to Europe 
should accelerate over the years, it will 
be the United States, not Europe, that 
will be in need of foreign aid.” What 
is needed, he believes, are tax incen- 
tives which will persuade more indus- 
try to remain in the United States; he 
feels that sufficient inducements to for- 
eign investment exist in the more fav- 
orable depreciation treatment abroad 
and lower labor costs. 

Congressman Boggs, to the contrary, 
concludes that “A narrow accounting 
approach is hardly the basis for bold 
and effective implementation of our 
which is 
Others 
are strongly in favor of greater tax in- 


national policy objectives”, 


an overriding consideration. 
centives than now exist. It is argued, 
further, that bolstering the economies 
of underdeveloped countries, through 
the stimulation of overseas operations 
by tax incentives, is an_ effective 
weapon in the Cold War. 

So the policy line is drawn. The 
massiveness of the economic problem 
involved is forcibly shown by one 
speaker who states that, if military 
expenses abroad are included, there is 
at present a deficit balance of pay- 
ments in excess of 4.5 billion dollars 
a year. 

Those responsible for our revenues 
are deeply concerned with the prob- 
lems here presented. An assistant to the 
Secretary of the Treasury, while ad- 
mitting that it is desirable to encour- 
age domestic industry with respect to 
its foreign activities, presents reasons 
why we cannot now stand further tax 
incentives for foreign investment be- 
cause of our present budgetary deficit; 
our alarming national debt; our new 
programs requiring increased expendi- 
tures; and the current need to broaden 
rather than narrow the tax base. He 
sees no need for stimulating investment 
in countries whose economies have re- 
covered, though selective incentives are 
favored as to underdeveloped areas. 

The various points of view are pre- 
sented in four parts. Part one deals 
with the various forms of business 
organization for conducting foreign 
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operations: foreign branch, domestic 
subsidiary (possibly qualifying as a 
Western Hemisphere trade corpora- 
tion), or a foreign subsidiary organized 
either in the country of operations or 
Each of the 
speakers deals with one type of for- 


a tax-haven country. 
eign business operation: export, manu- 
facturing, service and contracting, and 
extractive. Part two is devoted to vari- 
ous economic problems, including the 
decisions facing management in deter- 
mining the desirability and location of 
a foreign operation. Part three deals 
with current problems in foreign oper- 
ations, including those posed by the 
European Common Market, the Euro- 
pean Free Trade Area, and the use of 
Canadian investment companies. Part 
four considers major problems of 
national policy as seen by government 
officials, businessmen and educators. 
They discuss tax incentives and legis- 
lative inducements to stimulate foreign 
investment, and their effects on em- 
ployment and industrial expansion; the 
functions of tax treaties; and competi- 
tion from foreign manufacturers. 

The symposium as a whole presents 
clearly the nature of the problems and 
the shifting considerations affecting 
business plans and legislative needs. 
It could not safely come nearer than 
this toward a definitive solution. Gen- 
eral conclusions are dangerous in an 
area where a sound decision in any 
situation depends so greatly on its 
special facts, and where a decision 
which is sound today may prove ill- 
advised tomorrow because of shifting 
conditions. 


Lecat ASPECTS OF FOREIGN 
INVESTMENT. Edited by Wolfgang 
G. Friedmann and Richard C. Pugh. 


Boston: Little Brown & Co. 1959. 
$20.00. Pages xiii, 812. (Reviewed by 
Nicholas R. Doman, who is in practice 
in New York City, and is the author of 
numerous articles and books on inter- 
national and comparative law.) 

If such a book had been written 
twenty-five years ago, it would have 
encompassed the mainland of China, 
Poland, Hungary, Rumania and other 
countries now beyond the pale of pri- 
vite foreign investments. It would not 
hive included states not yet existing, 


such as Burma, India, 


Korea and Pakistan. These latter states 


Indonesia, 


are prominently featured in this excel- 
lent study dealing with the legal con- 
ditions of business investment abroad. 

Time moves fast in the volatile field 
of foreign investments. Last minute 
analysis of the legal status of foreign 
investments might include the multi- 
tude of new nation-states that emerged 
in the last two years in Africa and 
The project of Professor Wolf- 
Richard C. 


Pugh was never intended to produce 


Asia. 
gang G. Friedmann and 
an encyclopedia, but merely an analy- 
sis of investment laws and climate in 
a number of representative develop- 
ment countries. 

The first part of this book (698 
pages) is principally concerned with 
the establishment of company or 
branch offices; it contains an analysis 
of the forms of business organization 
available in the respective countries 
and other data concerning manage- 
ment and control of business. Special 
emphasis is devoted to factors tending 
to encourage foreign participation, but 
factors curtailing or obstructing for- 
eign investments are also described 
authoritatively. 

The individual reports were written 
by leading jurists trained in the laws 
of their respective jurisdictions. While 
the available space and the apparently 
uniform assignment by the editors pre- 
scribed the development of the subject, 
the material found here is well orga- 
nized and goes beyond the scope of 
that found in Martindale-Hubbell Law 
Directory (Volume 4). 

In fact, since the introduction of ex- 
treme nationalist, anti-foreign and ex- 
propriation measures, much of the 
material in these chapters is now of a 
mere academic interest. 

The chapters on Burma, Cuba, Indo- 
nesia and the United Arab Republic 
were written in a setting of static 
capitalist economy. The authors of 
these chapters describe the traditional 
business structures prevailing in these 
countries, as well as the status of for- 
eign investors and foreign investments. 
These country reports are generally 
silent on the vital issue of expropria- 
tion laws and practices. It is note- 
worthy, however, that the chapter on 
India deals with Indian government 
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guarantees against nationalization for 
mutually upon periods. Of 
course, it is not the fault of the authors 
that in the last few months the Castro 
revolution shell of 
Cuba’s corporation laws and confis- 


agreed 


made an empty 
cated all major private foreign invest- 
ments. 

The only openly Communist country 
discussed is Yugoslavia. The chapter 
by Dr. Vladimir Dedijer frankly ad- 
mits that foreign investors may not 
participate in the management of any 
industry or commercial enterprise op- 
erating in Yugoslavia and that the 
management of enterprises assisted by, 
or formed with, foreign investment 
must remain in the hands of state ap- 
pointees. Nevertheless, there are oppor- 
tunities for foreign investors in Yugo- 
slavia. 

The second part of the book written 
by A. A. Fatouros is entitled “Legal Se- 
curity for International Investments”. 
This part analyzes the types of legal 
guaranties available for investors in 
foreign countries, such as bilateral 
agreements, multilateral agreements, 
etc. In addition, it describes the tech- 
niques of certain capital exporting 
countries such as the United States 
which through the Mutual Security 
Agency, the I.C.A. program and other 
projects insures against inconvertibil- 
ity, expropriation and war risks. 

The author does not consider con- 
tracts and concessions granted to 
aliens by a government as internation- 
al instruments, using these words: 


With regard to the central problem 
of the binding force in international 
law of state promises by such instru- 
ments, it must be acknowledged at the 
outset that contracts between states 
and private persons are not interna- 
tional instruments in the generally rec- 
ognized meaning of the term in public 
international law. Nonetheless, they 
may have legal effects in international 
law and their violation by a state may 
be considered a tort under interna- 
tional law. 


Discrimination and “denial of jus- 
tice” however are called violations of 
international law: 


It is commonly accepted that state 
measures in violation of a contract 
with an alien are unlawful in inter- 
national law, if and when they are 
discriminatory against the alien as 
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such. Cases of veiled discrimination 
may, of course, raise difficult issues of 
fact. Also recognized is the rule that 
a state is responsible for a denial of 
justice by its courts after a violation 
by the state of its contract with an 
alien. 


The third and last part of the book 
entitled “Comparable Analysis” was 
written by the editors. Fifty pages are 
devoted to the succinct discussion of 
the general aspects of the subject. This 
is a well-organized, readable and in- 
structive summary of great value to 
legal advisers of companies engaged in 
foreign investments. While the first 
part of the book is generally silent on 
practical and political considerations, 
this third part discusses some of these 
under such headings as “foreign ex- 
change controls”, “import restrictions”, 
“measures to protect local labor”, “the 
role of government”, etc. Particularly 
important in the eyes of this reviewer 
is the role of the foreign government 
either as a partner of the investor in 
a joint enterprise or by its exercising 
control over the activities of private 
corporations. The Burma Oil Company, 
Industrias Kaiser Argentina, S. A., are 
examples of partnership between pri- 
vate industry and local government. 
We are compelled to agree with the 
editors (page 754) that “the actual 
and potential role of government in 
investment is one of the most impor- 
tant factors in contemporary interna- 
tional investment”. 


Lecat EDUCATION AT MICHI- 
GAN: 1859-1959. By Elizabeth Gas- 
par Brown in consultation with Wil- 


liam Wirt Blume. Ann Arbor: The 
University of Michigan Press. 1959. 
$15.00. Pages xvii, 940. (Reviewed 
by Homer D. Crotty. Mr. Crotty is 
Last Retiring Chairman of the Section 
of Legal Education and Admissions to 
the Bar and a former President of the 
State Bar of California.) 

This massive volume contains a his- 
tory of the Law School of the Univer- 
sity of Michigan from its foundation 
in 1859 through the year 1959. Unlike 
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the well known centennial history of 
the Harvard Law School, the emphasis 
in this history is not on the persons 
who have made the school so great, 
but rather on the plant, the library, 
instruction and research. As Dean 
Stason correctly says in his foreword, 
the book is descriptive, not anecdotal 
in nature. The Law School has been 
blessed with a succession of great 
deans, and it is fascinating to examine 
the progress and expansion of its pro- 
grams during this one hundred-year 
period. 

The Law School at the University 
of Michigan is one of the very few 
truly great American law schools. It 
is interesting to trace in this history 
the changing concepts of law teaching 
which have been used in the past 
century—the giving way of the lec- 
ture system, the adoption of the case 
system and the methods of today. 
Every course ever given in the Law 
School is listed. Those who wish to 
study what subjects were taught in 
particular decades can find this vol- 
ume a perfect mine of information. 
Equity, a subject which had a dis- 
tinguished place in the earlier cur- 
ricula, has disappeared in the later 
years. Equity doubtless is still taught, 
but anonymously. 

There is an extensive treatment on 
the methods of teaching and on the 
moot and practice courts. Then again, 
with refirence to the student, the 
standards of admission are set out, as 
well as the requirements for the var- 
ious law degrees. 

It was the good fortune of the Law 
School that it early attracted the inter- 
est of the late William Wilson Cook. 
His gifts were made over many years, 
but he will be remembered chiefly for 
the erection of the Lawyers Club and 
other buildings which are in the Law 
Quadrangle at the University—the 
John P. Cook Building, the Legal Re- 
search Building and Hutchins Hall. 
Dean Bates and Mr. Cook envisaged 
the Law School as a legal research 
center. This vision has been abun- 
dantly realized. In that part of his 
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will in which Mr. Cook provided for 
the new buildings appears a paragraph 
which explains why Mr. Cook believed 
in the Law School. It should be set 
out in full, and it is hoped that it will 
serve as an inspiration to other law 
school graduates to do something for 
their own law schools. 


Believing, as I do, that American in- 
stitutions are of more consequence than 
the wealth or power of the country; 
and believing that the preservation and 
development of these institutions have 
been, are, and will continue to be 
under the leadership of the legal pro- 
fession; and believing also that the 
future of America depends largely on 
that profession; and believing that 
the character of the law schools de- 
termines the character of the legal 
profession, I wish to aid in enlarging 
the scope and improving the standards 
of the law schools by aiding the one 
from which I graduated, namely, the 
Law School of the University of Michi- 
gan. 

Although the total number of pages 
in the volume is large, more than half 
of the book contains documents, re- 
ports and statistics which are of im- 
mense value to understand the activ- 
ities of the Law School. In these tables 
will be found essential information 
concerning courses, the texts and case 
books, admission requirements, degree 
requirements, curriculum recommen- 
dations, the research program, faculty 
bibliographies and many other matters 
of the greatest interest to the law 
teaching profession as well as the Bar 
in general. The book would have been 
improved with an index of subjects. 
It has an index of persons. 

In its opening sentence the book 
sets down the inscription which ap- 
pears in stone over one of the en- 
trances to the Lawyers Club: “The 
character of the legal profession de- 
pends on the character of the law 
schools. The character of the law 
schools forecasts the future of Amer- 
ica.” This inscription should be taken 
to heart by all lawyers. 

The Law School of the University 
of Michigan should be proud of this 
contribution to legal literature. 
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Review of Recent 
Supreme Court Decisions 


Censorship .. . 
motion pictures 

Times Film Corporation v. City of 
Chicago, 365 U. S. 43, 5 L. ed. 2d 
403, 81 S. Ct. 391, 29 Law Week 4120. 
(No. 34, decided January 23, 1961.) 
On writ of certiorari to the United 
States Court of Appeals for the Seventh 
Circuit. Affirmed. 

Over two dissents, this decision up- 
held as constitutional a Chicago ordi- 
nance requiring submission of all mo- 
tion pictures for examination before 
public showing. ‘ 

The petitioner applied for a license 
to show in Chicago a film known as 
Don Juan. It applied for a permit, as 
required by city ordinance, and ten- 
dered the license fee, but it refused to 
submit the film for examination. The 
city refused to grant the permit. Peti- 
tioner filed this suit, contending that 
the ordinance on its face constituted a 
prior restraint on freedom of expres- 
sion in violation of the First and Four- 
teenth Amendments. The District Court 
dismissed the complaint on the ground 
that no justiciable controversy was pre- 
sented. The Court of Appeals affirmed, 
holding that the case presented merely 
an abstract question of law since neith- 
er the film nor evidence of its content 
was submitted. 

The opinion of the Supreme Court 
aflirming was delivered by Mr. Justice 
Clark. The Court declared that motion 
pictures had been held to be within 
the “free speech and free press guar- 
anty” of the First and Fourteenth 


\mendments and, admittedly, the 
challenged ordinance imposed a prior 
restraint. The Court declared that the 
sole question it was deciding was 
“whether the ambit of constitutional 
protection includes complete and ab- 


solute freedom to exhibit, at least one, 





Reviews in this issue by Rowland Young. 





any and every kind of motion pic- 
ture”. Liberty of speech is not ab- 
solute, the Court observed, and it has 
that all 


restraints on speech are invalid. The 


never been hel previous 
Court rejected petitioner’s argument 
that the public exhibition of motion 
pictures must be allowed under any 
circumstances, and that the state’s only 
remedy was the invocation of the 
criminal process under the Illinois 
statute dealing with pornography. This 
argument, said the Court, was founded 
on the unwarranted assumption that 
the First Amendment affords an abso- 
lute privilege against prior restraint. 
“Chicago emphasizes here its duty to 
protect its people against the dangers 
of obscenity in the public exhibition 
of motion pictures”, the Court said. “It 
is not for this Court to limit the State 
in its selection of the remedy it deems 
most effective to cope with such a 
problem, absent, of course, a showing 
of unreasonable strictures on individu- 
al liberty resulting from its application 
in particular circumstances.” The Court 
emphasized the fact that it was dealing 
only with motion pictures and “even 
as to them, only in the context of the 
broadside attack 
record”. 


presented on this 


The Chief Justice wrote a dissenting 
opinion in which Mr. Justice Black, 
Mr. Justice Douglas and Mr. Justice 
Brennan joined. The dissent viewed the 
case as a clear question of approving 
unlimited censorship of motion pic- 
tures, and, inferentially, of every form 
of communication. The dissent said that 
the issue was not whether petitioner 
had absolute exhibit its 
picture at least once, but rather whether 


freedom to 


the city could require all motion pic- 
ture exhibitors to submit all films to 
censorship. The dissent went on to can- 
vass other decisions dealing with cen- 
sorship and catalogued a list of matter 
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forbidden in Chicago and elsewhere to 
show how widespread censorship has 
become. 

Mr. Justice Douglas also wrote a 
dissenting opinion in which the Chief 
Justice and Mr. Justice Black joined. 
This opinion took the position that any 
prior restraint on freedom of expres- 
sion violated the First Amendment. 

The case was argued by Felix J. 
Bilgrey for petitioner and by Robert 
J. Collins and Sydney R. Drebin for 
respondents. 


Citizens .. . 
denaturalization 

Costello v. United States, 365 U. S. 
265, 5 L. ed. 2d 551, 81 S. Ct. 534, 
29 Law Week 4148. (No. 59, decided 
February 20, 1961.) On writ of certi- 
orari to the United States Court of Ap- 
peals for the Second Circuit. Affirmed. 

This decision upheld the revocation 
of the petitioner’s citizenship on the 
ground that he had willfully misrepre- 
sented his occupation as “real estate” 
in his 1925 application for naturaliza- 
tion, The District Court ruled that his 
true occupation was bootlegging and 
cancelled the citizenship under Section 
340(a) of the Immigration and Natu- 
of 1952. The statute 


authorizes denaturalization on the sin- 


ralization Act 


gle ground of “concealment of a ma- 
terial fact or... willful misrepresenta- 
tion”. The present case was the last 
phase of a series of legal moves by the 
Government. The matter had reached 
the Supreme Court before, when in 
1958 the Court reversed a prior can- 
cellation on the ground that the com- 
plaint had not been accompanied by 
an affidavit of good cause which is a 
prerequisite to the initiation of de- 
naturalization proceedings. On remand, 
the District Court declined to enter an 
order of dismissal “without prejudice” 
and instead entered an order that did 
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not specify whether the dismissal was 
with or without prejudice. 

Petitioner urged four grounds for 
reversal: (1) that the finding that he 
misrepresented his occupation was not 
supported by clear, unequivocal and 
convincing evidence; (2) that some 
of his admissions as to his true occu- 
pation were tainted by wiretapping 
and thus not admissible in a federal 
court: (3) that the Government should 
be barred from instituting the proceed- 
ings because of the lapse of twenty- 
seven years from the date of his natu- 
ralization to the filing of the Govern- 
ment’s first complaint; (4) that the 
second proceeding was barred by the 
District Court’s failure on remand to 
specify that the dismissal was “with- 
out prejudice”. 

The opinion of the Supreme Court 
was delivered by Mr. Justice Brennan. 
The Court had little trouble with the 
contention that the Government had 
failed to present convincing evidence 
that petitioner’s true occupation was 
bootlegging. The Government had built 


‘ 


its case on “a solid foundation of ad- 
missions” by the petitioner that he was 
engaged in bootlegging, the Court said. 
The real estate company which he 
headed in 1925 had made only one 
profitable transaction prior to peti- 
tioner’s filing for his citizenship and 
petitioner himself had admitted that 
the money to invest in the business 
came from “bootlegging or gambling”, 
the Court pointed out. 

The petitioner's second contention 
was that his admissions of bootlegging 
were impelled by the belief that the 
District Attorney had obtained the in- 
formation by wiretapping and, since 
wiretapping is illegal, the admissions 
should be excluded. The Court said 
that the short answer to this was that 
the petitioner had made his admissions 
not because his phone had been tapped 
but because he realized that the facts 
had been known to the authorities for 
some time. Furthermore, the informa- 
tion obtained by the District Attorney 
came from legal sources, the Court 
said, and if there was a connection be- 
tween the information obtained by 
wiretapping and from other sources, it 
was so attenuated as to dissipate the 
taint. 


The Court also refused to allow a 
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defense of laches. Laches requires 
proof of lack of diligence by the party 
against whom it is asserted, the Court 
said, and prejudice to the party assert- 
ing the defense. Here, however slow 
the Government may have been, the 
delay did not prejudice any rights of 
the petitioner. 

Petitioner’s last point was that the 
order of the District Court dismissing 
the earlier proceeding on remand must 
be construed as being with prejudice, 
since it failed to specify that it was 
without prejudice. But the Court 
pointed out that the earlier proceeding 
was dismissed because the complaint 
was not accompanied by an affidavit of 
good cause. This amounted to a dis- 
missal “for lack of jurisdiction”, the 
Court said, and under Rule 41(b) of 
the Federal Rules of Civil Procedure, 
a dismissal for lack of jurisdiction does 
not operate as an adjudication upon 
the merits, even though the court does 
not specify that it is without prejudice. 

Mr. Justice Harlan took no part in 
the consideration or decision of the 


case 


Mr. Justice Douglas, joined by Mr. 


Justice Black, dissented on the ground 
that petitioner admittedly was engaged 
in the real estate business in 1925 and 
the application he filled out did not 
require that he list all the business 
activities in which he was engaged. 
Accordingly, in this view, the petition- 
er told the truth when he answered the 
question about his occupation. 

The case was argued by Edward 
Bennett Williams for petitioner and 
by Ralph S. Spritzer and Wayne G. 
Barnett for respondent. 


Civil rights ... 
federal intervention 
Monroe v. Pape, 365 U. S. 167, 5 
L. ed. 2d 492, 81 S. Ct. 473, 29 Law 
Week 4157. (No. 39, decided Febru- 
ary 20, 1961.) On writ of certiorari 
to the United States Court of Appeals 
for the Seventh Circuit. Reversed. 
The issue here was the scope of the 
1871 Civil Rights Act, which provides 
a federal redress for deprivation of 
civil rights under color of state law. 
The exact question was whether the 
conduct of thirteen Chicago policemen, 
acting in violation of state law, con- 
stituted action “under color of any 
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statute, ordinance, regulation, custom, 
or usage, of any State” forbidden by 
the Civil Rights Act. 

The police allegedly broke into the 
petitioner's home in the early morning, 
routed the family from bed and made 
them stand naked in the living room 
while they ransacked every room in the 
house. The petitioner was then taken 
to a police station and detained for ten 
hours on an “open charge” while he 
was interrogated about a two-day-old 
murder. It was alleged that the police 
had no warrant and that they acted 
“under color of the statutes, ordinances, 
regulations, customs and usages” of 
Illinois and of the City of Chicago. 

Petitioner filed this suit in the Dis- 
trict Court asserting a violation of the 
federal statute. Federal jurisdiction 
was asserted under the Civil Rights 
Act, R. S. $1979, 28 U.S.C. §§1343 
and 1331. The City of Chicago was 
joined as a defendant. The District 
Court granted defendants’ motion for 
dismissal on the ground that the com- 
plaint alleged no cause of action under 
either federal statute or the Federal 
Constitution. The Court of Appeals 
affirmed. 

The Supreme Court’s opinion revers- 
ing was written by Mr. Justice Doug- 
las. The Court examined the legislative 
history of the 1871 act and determined 
that it had three purposes, one of 
which was to “provide a federal rem- 
edy though [sic] the state remedy, 
adequate in theory, was not available 
in practice”. The Court said that it was 
“abundantly clear” that one reason for 
the legislation was to afford a federal 
right in federal courts because by rea- 
son of “prejudice, passion, neglect, in- 
tolerance or otherwise, state laws might 
not be enforced”. “It is no answer that 
the State has a law which if enforced 
would give relief’, the Court said. 
“The federal remedy is supplementary 
to the State and the state remedy need 
not be first sought and refused before 
the federal.one is invoked. Hence the 
fact that Illinois by its constitution and 
laws outlaws searches and seizures is 
no barrier to the present suit in the 
federal court.” United States v. Classic, 
313 U. S. 299, and Screws v. United 
States, 325 U. S. 91, both supported 
this view of the law, the Court added. 
The Court ruled, however, that the 
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City of Chicago was not liable because 
Congress had not undertaken to bring 
municipal corporations within the 
ambit of the statute. 

Mr. Justice Harlan, joined by Mr. 
Justice Stewart, wrote a concurring 
opinion which expressed doubt that the 
legislative history revealed whether 
Congress intended to make a distine- 
tion between unconstitutional actions 
taken without state authority and un- 
constitutional actions authorized by 
the state. The opinion declared that the 
doctrine of stare decisis should be ap- 
plied and the holdings in Serews and 
Classic followed. 


Mr. 


vigorous dissent which argued that the 


Justice Frankfurter wrote a 
phrase “under color of” law did not 
apply to the facts of this case since 
the entire conduct of the police officers 
was in violation of state law and was 
presumably punishable under state 
law. The statute was intended, the dis- 
sent declared, to create civil liability 
enforceable in the federal courts only 
when redress for deprivation of rights 
was barred in the state courts because 
of some “statute, ordinance, regulation, 
custom, or usage” sanctioned the griev- 
ance complained of. The dissent agreed 
with the portion of the Court’s opinion 
holding that the City of Chicago was 
not liable. 

The case was argued by Donald Page 
Moore for petitioner and by Sydney R. 
Drebin for respondents. 


Criminal law .. . 
right to. counsel 

McNeal v. Culver, 365 U. S. 109, 5 
L. ed. 2d 445, 81 S. Ct. 413, 29 Law 
Week 4109. (No. 52, decided January 
23, 1961.) On writ of certiorari to the 
Supreme Court of the State of Florida. 
Reversed. 

This decision reversed petitioner’s 
conviction for “assault to murder in 
the second degree” on the ground that 
denial of counsel at his trial denied 
him due process of law. 

The petitioner was a 29-year-old 


Negro described by the Court as “in-. 


ligent, ignorant and mentally ill”. He 
iad a quarrel with the proprietors of 
1 “jook” in a Florida town and re- 
urned. with a shotgun which he fired, 
vounding four bystanders. Charged 
vith assault to murder in the first de- 


gree, he told the judge at his trial that 
he was unable to obtain counsel and 
asked the court to appoint counsel to 
defend him. The judge refused to do 
so on the ground no capital offense 
was charged. Petitioner was convicted 
of “assault to murder in the second 
degree” and received a twenty-year 
sentence. He did not appeal, but later 
filed a petition for habeas corpus which 
was heard by the Florida Supreme 
Court. That court discharged the writ. 

Mr. Justice Whittaker, speaking for 
the United States Supreme Court, re- 
versed. The Court reviewed the record 
and concluded that the petitioner was 
incapable of questioning witnesses and 
otherwise conduct his defense. He was 
unfamiliar with the law and court pro- 
cedures, the Court said, and his trial 
involved a number of highly complex 
legal questions. The Court pointed out 
as an example Florida’s complex law 
of assault, which makes distinction be- 
tween mayhem, bare assault, assault 
and battery, aggravated assault and 
assault with intent to commit a felony. 
The Court 
showing petitioner’s “intent to kill” 
was slight and rested upon the testi- 


noted that the evidence 


mony of a policeman as to a statement 
by the petitioner. Not the “slightest 
inquiry” was made whether the state- 
ment was freely and voluntarily made, 
the Court said, in violation of Florida 
law which makes inadmissible all ad- 
missions made to police officers by an 
accused unless the state affirmatively 
shows that they were voluntary. The 
Court said that the “totality of the 
reasons reviewed” indicated that due 
process required that petitioner have 
the assistance of counsel. 

Mr. Justice Douglas, joined by Mr. 
Justice Brennan, wrote a concurring 
opinion which would have overruled 
Betts v. Brady, 316 U. S. 455, a case 
that requires that an indigent con- 
victed without counsel show that there 
The 


concurring opinion argued that this 
5 


was a fundamental unfairness. 
was “a heavy burden to carry, especial- 
ly for an accused who has no lawyer 
and who cannot afford to hire one”. 

The case was argued by Sam Daniels 
for petitioner and by Odis M. Hender- 
son for respondent. 


April, 1961 


Supreme Court Decisions 


Criminal law... 
venue 

Travis v. United States, 364 U. S. 
631, 5 L. ed. 2d 340, 81 S. Ct. 358, 
29 Law Week 4103. (No. 10, decided 
January 16, 1961.) On write of cer- 
tiorari to the United States Court of 
Appeals for the Tenth Circuit. Re- 
versed, 

This decision reversed petitioner’s 
convictions for making false non-Com- 
munist affidavits on the ground that 
venue was improperly laid in Colorado. 

The non-Communist affidavits were 
filed with the National Labor Relations 
Board as required by Section 9(h) of 
the Taft-Hartley Act. The indictment 
charged that the affidavits were false 
and were made and executed in Colo- 
rado and filed in Washington, D. C., 
with the Board. Petitioner was tried 
in the District Court in Colorado and 
convicted but the conviction was re- 
versed on appeal. In a second trial he 
was again convicted. This time the 
judgment was affirmed. 

The Supreme Court reversed, speak- 
ing through Mr. Justice Douglas. The 
case turned on 18 U.S.C. §3237(a) 
which provides that “...any offense 
against the United States begun in one 
district and completed in another... 
may be inquired of and prosecuted in 
any district in which such offense was 
begun ...or completed”. The Court 
admitted that this language seems to 
authorize a Colorado venue here, but 
it pointed out that the Taft-Hartley Act 
does not require union officials to file 
non-Communist affidavits; it merely 
forbids the Board to act upon a com- 
plaint unless it has the affidavits upon 
file. From this, the Court reasoned that 
the only offense that occurred took 
place when petitioner’s affidavit was 
placed on file in the Board’s offices in 
the District of Columbia. The Court 
rejected the Government’s contention 
that the offense began in Colorado, de- 
claring that “Venue should not be 
made to depend on the chance use of 
the mails, when Congress has so care- 
fully inducted that locus of the crime. 
After mailing, the affidavit might have 
been 


lost; petitioner himself might 


have recalled it. Multiple venue in 
general requires crimes consisting of 
‘distinct parts’ or involving ‘a continu- 
ously moving act’ ”. 
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Mr. Justice Harlan, joined by Mr. 
Justice Frankfurter and Mr. Justice 
Clark, wrote a dissenting opinion 
which argued that venue could have 
been laid either in Colorado or the 
District of Columbia. 

The case was argued by Telford 
Taylor for petitioner and by George B. 
Searls for respondent. 


Employers’ Liability Act .. . 
releases 

Maynard v. Durham and Southern 
Railway Company, 365 U. S. 160, 5 L. 
ed. 2d 486, 81 S. Ct. 561, 29 Law Week 
4185. (No. 183, decided February 20, 
1961.) On writ of certiorari to the 
Supreme Court of the State of North 
Carolina. Reversed. 

The issue here was the validity of a 
release signed by the petitioner after 
he returned to work following an in- 
jury sustained while he was on the job. 
He brought suit for damages in a 
North Carolina court under the Fed- 
eral Employers’ Liability Act, 45 U.S.C. 
$51. The respondent produced the re- 
lease and moved for a nonsuit, The 
motion was granted and the Supreme 
Court affirmed, one judge dissenting. 

The Supreme Court reversed, speak- 
ing through Mr. Justice Douglas. The 
Court recalled that Dice v. Akron, 
C. & Y. Railroad, 342 U. S. 359, had 
held that “the validity of releases un- 
der the Federal Employers’ Liability 
Act raises a federal question to be 
determined by federal rather than state 
law”. The Court said that the record 
showed no indication of fraud in ob- 
taining the release—indeed, the peti- 
tioner himself testified that McAllister, 
the respondent’s general manager, 
“didn’t make me any false representa- 
tions. The only thing he did there, he 
just didn’t explain the paper to me.” 
The petitioner testified that he did not 
read the release, and that he thought 
he was signing for his pay check. An- 
other witness testified that the general 
manager had explained to the petition- 
er that if he was paid for the period 
he was unable to work because of the 
injury, he would have to sign a release. 
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The Court said that this presented a 
genuine issue of fact whether there was 
consideration for the release and it 
reversed because “The issue of fact 
that is presented is one on which fair- 
minded jurors might honestly differ.” 

Mr. Justice Frankfurter, dissenting, 
argued that the writ of certiorari 
should have been dismissed as improvi- 
dently granted. The only question was 
the assessment of testimony at the trial, 
Mr. Justice Frankfurter said, and “to 
adjudicate the case on the merits by 
taking one view of the evidence as 
against another only encourages peti- 
tions that ought not to be filed here”. 

Mr. Justice Whittaker wrote a dis- 
senting opinion in which Mr. Justice 
Harlan joined. This opinion viewed the 
check received by the petitioner when 
he signed the release as ample con- 
sideration. It was true that the amount 
was the exact amount that he would 
have earned if he had worked, the dis- 
sent said, but he did not work during 
the period, and there was no showing 
that he had a contract obligating re- 
spondent to pay him while disabled. 

The case was argued by Charles F. 
Blanchard for petitioner and by Charles 
B. Nye for respondent. 


Procedure .. . 
venue 

Schnell v. Peter Eckrich & Sons, 
Inc., 365 U. S. 260, 5 L. ed. 2d 546, 
81 S. Ct. 557, 29 Law Week 4155. 
(No. 219, decided February 20, 1961.) 
On writ of certiorari to the United 
States Court of Appeals for the Seventh 
Circuit, Affirmed. 

In this patent infringement suit, the 
Court refused to hold that an Illinois 
manufacturer subjected itself to the 
jurisdiction of the District Court for 
the Northern District of Indiana by 
openly assuming and controlling the 
defense of its customer, Peter Eckrich 
& Sons, Inc. 

Allbright-Nell, the Illinois manufac- 
turer, sold one of its machines for cut- 
ting sausage meat to Eckrich, whose 
principal place of business was at Fort 
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Wayne, Indiana. The contract of sale 
stipulated that Allbright-Nell would 
defend any infringement suits filed 
against Eckrich and bear all the ex- 
pense thereof. When this suit was filed 
by petitioners against Eckrich in the 
Northern District of Indiana, Allbright- 
Nell employed attorneys who defended 
the suit in the name of Eckrich. Peti- 
tioners thereupon amended their com- 
plaint, naming Allbright-Nell as a party 
defendant. Service was made on it by 
serving its presence in Illinois. All- 
bright-Nell promptly moved to quash 
on the ground that the service was 
made outside the jurisdiction of the 
court and to dismiss on the ground 
that the venue was improper under 
Section 1400(b) of 28 U.S.C. The 
District Court granted the motion to 
dismiss and the Court of Appeals af- 
firmed. Petitioners admitted that the 
service conferred no jurisdiction on the 
court and that under Section 1400(b) 
venue could not lie in Indiana, but 
they contended that the presence of 
Allbright-Nell through their attorneys 
gave the court jurisdiction. 

The Supreme Court affirmed the 
judgments below, speaking through 
Mr. Justice Clark. The Court said that 
Section 1400(b) was a special venue 
statute, adopted to eliminate abuses 
engendered by previous venue provi- 
sions and was designed “to define the 
exact jurisdiction of the...courts in 
The Court said that 
a 1916 decision controlled this case. In 
Merriam Co, v. Saalfield, 241 U. S. 
22, the entire defense of the defendant, 
Saalfield, was openly financed and 
controlled by one Ogilvie, as to whom 
venue was improper. An attempt to 
make Ogilvie a defendant failed when 
he filed a motion to quash the substi- 
tuted service had upon the attorneys 
he had employed to defend Saalfield. 
The Court declared that Merriam 
“completely supports” its conclusion in 
the present case. 


The case was argued by Charles J. 


these matters’. 


_Merriam for petitioners and by M. 


Hudson Rathburn for respondent. 





What’s New in the Law 


The current product of courts, 


departments and agencies 


Civil Rights Act... 
derivative rights 

The Court of Appeals for the Sev- 
enth Circuit has held that a subdivider 
and builder who intends to enforce a 
percentage ownership of houses based 
on race may nevertheless have a cause 
Civil 


Rights Act for an alleged conspiracy 


of action under the Federal 
of public officials to prevent the hous- 
ing development. 

The tangled web of charge and coun- 
ter-charge arose in an all-white com- 
muter village—Deerfield—northwest 
of Chicago. The plaintiffs, a subdivider- 
builder and its wholly owned subsidi- 
ary, acquired two tracts in Deerfield, 
on which they intended to build fifty- 
one houses. After the plats had been 
filed, building permits issued and two 
houses were under construction, it be- 
came known that they intended to sell 
about ten or twelve of the houses to 
Negroes. This number was based on 
the percentage of non-Caucasian popu- 
lation in the Chicago area. In fact, 
the developer intended to establish a 
“controlled-occupancy pattern” under 
which houses would be sold with re- 
sale provisions in favor of the seller 
in order to control the white-colored 
occupancy ratio. 

The Deerfield community was more 
than a little disturbed when it heard 
about this plan. Several meetings of 
the village’s governing board, the park 
board and citizens’ groups were held. 
Shortly thereafter the park board voted 





Editor’s Note: Virtually all the ma- 
‘terial mentioned in the above di- 
vests appears in the publications 
of the West Publishing Company 
or in The United States Law Week. 








to take the plaintiffs’ housing tracts by 
eminent domain for park purposes 
and a bond issue to provide the pur- 
chase money was voted by Deerfield’s 
residents. 

The developers charged that the vil- 
lage and the park board and their in- 
dividual members, together with a 
couple of officials of citizens’ groups, 
conspired to deprive them of the right 
to conduct their business within the 
safeguards of the Fourteenth Amend- 
ment and the Civil Rights Act. 
three-count complaint they sought in- 


In a 


junctions against the village and the 
park district and their governing 
boards, and damages of $750,000 from 
all the individual defendants, including 
the board members and the officers of 
the citizens’ organizations. 

After somewhat extensive hearings, 
the district 


temporary injunctions. It 


court refused to grant 
dismissed 
those counts, together with the damage- 
action count, on the ground that the 
rights claimed by the plaintifis were 
not protected by the Fourteenth Amend- 
ment and that no conspiracy had been 
proved. Additionally, the district judge 


condemned the 


‘ 


‘controlled-occupancy” 
plan as racially discriminatory and 
ruled that it was illegal. Accordingly, 
the judge concluded, no damage could 
be suffered from any interference in 
putting it in effect. 

The Seventh Circuit agreed that the 
developers had not made a showing 
of a conspiracy on the hearings and 
that the preliminary temporary injunc- 
tions had been correctly withheld. To 
controvert the plaintiffs’ case, the vil- 
lage and park board officials had shown 
considerable evidence of long-standing 


plans to acquire the land for public 
purposes. 
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As to the dismissal of the damages 
count, the Seventh Circuit 
disagreed with the district court. It 


declared that a federal cause of action 


however, 


was stated and that the resale policy 
did not bar the plaintiffs from enfore- 
ing rights under the Civil Rights Act, 
which rights the Court defined as the 
“constitutional right to be free from 
discriminatory state action”. As to the 
argument that the plaintiffs’ discrimi- 
natory sale and resale policies gave 
them “unclean hands” for purposes of 
seeking equity protection, the Court 
explained that only judicial proceed- 
ings to enforce racial covenants con- 
stitute a deprivation of the equal pro- 
tection of the laws, and that there is 
no unconstitutional conduct involved 
in agreeing privately to restrictive 
covenants and voluntarily adhering to 
them. 

The Court also decided that the in- 
dividual members of the village and 
park boards could be sued for their 
official actions. It said the immunity 
of state legislators for their acts did 
not extend to “local officials charged 
with administering in a discriminatory 
manner the laws so as to preclude 
Negroes from maving into an all-white 
community”. The Court also noted that 
the Supreme Court of the United States 
recently held in Gomillion v. Lightfoot, 
81 S. Ct. 125, that the exercise of state 
political power is not insulated from 
federal judicial review if the power is 
used “as an instrument for circumvent- 
ing a federally protected right”. 

The Court determined that the plain- 
tiffs did not have an adequate remedy 
at state law by being able to resist the 
state condemnation action. And it ruled 
that the damages count should not have 
been dismissed on summary judgment, 
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since the hearings on the preliminary 
injunction issue had not given the 
plaintiffs an adequate chance to pre- 
sent their case on the conspiracy alle- 
gation. The Court ruled that none of 
the counts should have been dismissed, 
and it remanded for a trial on the 
merits on the damages count. 


(Progress Development Corporation V. 
Mitchell, United States Court of Appeals 
for the Seventh Circuit, January 4, 1961, 
Hastings, J.) 


Civil Rights... 
voting 

The Government has obtained an 
injunction from the United States Dis- 
trict Court for the Middle District of 
Georgia in the first case brought under 
the Civil Rights Act of 1957, 42 U.S. 
C.A. $1971, et seq., to secure equal 
voting rights for Negroes. 

The case, involving registration ofh- 
cials in Terrell County, Georgia, was 
started in 1958 by the Attorney Gen- 
eral. The Georgia Constitution pro- 
vides alternate methods of qualifying 
for registration as a voter: (1) by 
showing that one is a person of good 
character who understands the duties 
and obligations of citizenship under a 
republican form of government, or (2) 
by passing a literacy test comprising 
the ability to read and to write from 
dictation any paragraph of the consti- 
tutions of Georgia or the United States. 
The first test is met by passing a quiz 
provided in the Georgia statutes. 

After five days of hearings and the 
submission of briefs, the Court entered 
findings that the officials had discrimi- 
nated unconstitutionally against colored 
applicants for registration in various 
ways, noted by the Court as follows: 


a. The use of differently colored reg- 
istration application forms for white 
and Negro voters; 

b. The keeping of separate registra- 
tion and voting records for whites and 
Negroes according to race; 

c. Delaying action upon applications 
for registration by Negroes while not 
delaying such action with respect to 
applications by whites; 

d. In administering literacy tests, 
requiring Negroes to read and write 
a more lengthy and difficult paragraph 
of the Constitution of Georgia or of 
the United States than whites are re- 
quired to read and write; 

e. In administering literacy tests, 
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requiring Negroes to read aloud and 
to write from dictation while not so 
requiring white applicants, but, in- 
stead, requiring white applicants only 
to write by copying; 

f. Administering literacy 
Negro applicants singly and apart from 
white applicants while administering 
white 


tests to 


such tests to applicants in 
groups; and 

g. Requiring a higher standard of 
literacy than of white 
applicants in passing upon the results 
of the literacy test. 


of Negroes 


The Court then entered an injunc- 
tion prohibiting the practices noted in 
the findings and ordering certain per- 
sons found by the Court to be qualified 
to be enrolled as voters. 


(U.S. v. Raines, United States District 
Court, Middle District of Georgia, Sep- 
tember 13, 1960, Bootle, J., 189 F. Supp. 
121.) 


Criminal Procedure... 
discovery 

The Supreme Court of Vermont has 
refused to permit a defendant to take 
a pretrial discovery deposition of a 
witness in a pending criminal proceed- 
ing. The defendant contended the testi- 
mony was “material to the defense”. 

The Court was unmoved by the de- 
fendant’s argument that he was entitled 
to the deposition on a “proposition of 
mutuality”, the contention being that 
the state can obtain testimony by sum- 
moning the person before a grand jury 
or an inquest, while the defendant is 
left without any means of obtaining a 
But the Court 
It de- 
clared that the state needs the testi- 


statement under oath. 
said there was no “mutuality”. 


mony to determine whether the evi- 
dence justifies a prosecution. Thus, it 
said, the practice of obtaining this in- 
formation before a prosecution is in 
reality a safeguard for the accused. On 
the other hand, the Court observed, 
the defendant needs no information 
that might be afforded from sworn 
statements or depositions, for the only 
question he must answer is whether he 
is guilty, and “who knows better than 
the accused whether he is guilty or 
not?” The Court conceded that the 
prosecution might benefit from infor- 
mation from witnesses before the grand 
jury, but it pointed out that these state- 
ments cannot be presented at the trial 
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in lieu of the witness, which would not 
be true of the depositions sought by 
the defendant. 

The Court also rejected another 
ground urged to support the taking of a 
deposition. It held that a provision of 
the state’s statutes regarding deposi- 
tions in criminal cases was confined to 
cases where the testimony would be 
taken for the purpose of perpetuating 
it because the person would not be 
available for the trial. Those grounds 
admittedly did not exist. 


(Hackel vy. Williams, Supreme Court 
of Vermont, January 3, 1961, Hulburd, 
J., 167 A. 2d 364.) 


Damages... 
present value 

A Federal Employers’ Liability Act 
plaintiff is not required to request an 
instruction outlining a method for find- 
ing the present value of damages for 
future loss of earning power, the Court 
of Appeals for the Sixth Circuit has 
held. It is sufficient, the Court con- 
cluded, for the jury to be instructed 
on this point without being given a 
formula. 

The plaintiff, who won a $150,000 
verdict and judgment, offered no testi- 
mony or instructions suggesting a 
method for reducing future damages 
to present worth, nor any testimony 
regarding interest that might be re- 
alized, annuity tables or annuity costs. 
He did introduce standard mortality 
tables. The defendant did not offer any 
evidence or instruction either, but at 
the conclusion of the trial court's 
charge requested that the jury be in- 
formed that “no award for loss of 
future wages could be made because 
of the failure of plaintiff's evidence to 
reduce any future wage loss to present 
value”. 

Affirming the refusal of the trial judge 
to give this instruction, the Sixth Cir- 
cuit ruled that such evidence or proof 
was not essential to the plaintiff's re- 
covery. The Court conceded that the 
plaintiff could be awarded only the 
present value of his future earnings, 
but it pointed out that the charge given 
by the trial judge required the jury to 
“determine the money value which will 
fully, fairly and justly compensate the 
plaintiff for all such loss of past, pres- 
ent and future earning capacity as you 
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find he has suffered or will suffer as 
a result of this collision”. This instruc- 
tion, the Court said, adequately in- 
formed the jury that it must arrive at 
a present value for future losses, and 
that absent a request for a more elab- 
orate instruction, it supported the 
jury’s verdict. 

“Jurors are presumed to be intelli- 
gent people”, the Court remarked, 
“generally aware, from today’s econ- 
omy and their own experience with it, 
of the earning power of money when 
placed in safe investments. While, in- 
deed, more could have been said on 
the subject, if request had been made, 
we cannot say that the jury misunder- 
stood the trial judge .. .” 

On another phase of the case, the 
Court refused to reverse on the ground 
the plaintiff's attorney used a black- 
board in his opening statement and 
placards in his closing argument to 
show amounts he claimed for the vari- 
ous elements of damages. He proposed 
a per diem figure for pain and suffer- 
ing at various periods from immedi- 
ately after the accident to the future, 
and he suggested an annual amount 
to be awarded for future damages, 
such as loss of earning capacity and 
pain and suffering. The Court avoided 
making a definitive ruling on this type 
of jury presentation because the de- 
fendant made no claim on the appeal 
that the damages were excessive. There- 
fore, the Court said, the question was 
simply whether the trial judge had 
used his discretion to keep counsel 
within the bounds of legitimate ad- 
vocacy, and it concluded that the judge 
had not abused his discretion. 


(McKinley v. Pennsylvania Railroad, 
United States Court of Appeals for the 
Sixth Circuit, February 23, 1961, O’Sul- 


livan, J.) 


Evidence... 
experts and polygraphs 
\ Texas court has passed up a chance 
to be first to admit two novel types of 


vidence—testimony of an “experi- 


need expert burglar” and the evidence 


{ a polygraph operator as to the result 
{ a polygraph test. 
The case was a suit on a mercantile 


bbery and safe burglary policy. The 
nsured, the operator of a food market, 


covered below, but the insurance 





company appealed on the main con- 
tention that an officer of the insured 
corporation had colluded in the bur- 
glary. The officer’s story was that a 
masked man arose from the back seat 
of his car as he was driving home, 
forced him at gun point to pick up 
another masked man and to return to 
the store, where the safe was bur- 
glarized. He said he was then tied up 
in his own clothes and left by a river, 
while the burglars drove off in his car. 

To discredit this story, the insurance 
company offered the testimony of an 
“experienced expert burglar” — a con- 
victed robber who had participated in 
several crimes and who would have 
testified how a bona fide burglary 
would have been staged in contradis- 
tinction to the methods used. The trial 
court turned down the proffered evi- 
dence. 

Affirming, the Texas Civil Court of 
Appeals remarked that no case had 
been found holding such evidence ad- 
missible and that it “did not desire 
to be the first” to do so. It declared 
that there was nothing “to indicate 
that all or most professional or expert 
specialists in this field would employ 
identical or similar techniques in the 
same circumstances. The evidence was 
speculative, [and] was not a proper 
subject of expert opinion evidence . . .” 

On the lie-detector question, the in- 
surance company offered the testimony 
of a polygraph operator who had been 
employed by the Houston police for six 
years and who had given the insured’s 
officer two tests. His testimony would 
have been for the purpose of demon- 
strating that the officer’s story was not 
true. The Court noted that polygraph 
tests have uniformly been excluded 
from evidence where objection has 
been offered. “While some of the cur- 
rent reasons for excluding the results 
of such tests may in the future appear 
ill-conceived because of the cautious 
pace at which jurisprudence ap- 
proaches, accepts and embraces the 
novel, even in science, we feel obliged 
to follow the uniform rule”, the Court 
declared. 


(Central Mutual Insurance Company 
v. D. & B., Inc., Court of Civil Appeals 
of Texas, Waco, November 17, 1960, 
rehearing denied December 8, 1960, 
Wilson, J., 340 S.W. 2d 525.) 
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What’s New in the Law 


F.E.L.A.... 
nervous collapses 

The tired, harried, ulcer-ridden busi- 
ness executive may wish he were cov- 
ered by the Federal Employers’ Liabil- 
ity Act after he reads a recent Califor- 
nia case. 

The plaintiff was a train dispatcher 
who complained that the defendant 
negligently and carelessly required him 
“to be subjected ...to working condi- 
tions of unusual responsibility, stress 
and tension” in that he was “required 
to operate a system of central traffic 
control of defendant’s railroad which 
system involved multitudinous and 
complex mechanical factors and mental 
decisions, extreme responsibility, con- 
stant but shifting attention, and numer- 
ous clerical functions which... im- 
posed an unusual stress and burden 
upon plaintiff's physical and nervous 
systems”, which caused him to suffer 
“a severe nervous collapse” which ren- 
dered him “sick, sore, lame and dis- 
abled”. 

For this condition the plaintiff sued 
his railroad employer under the F.E. 
L.A., which makes railroads liable “in 
damages to any person suffering injury 
while he is employed by such carrier 
... resulting in whole or in part from 


of such carrier .. .” 


the negligence .. . 
The lower court sustained a demurrer 
on the ground that the complaint did 
not state a cause of action. 

The Supreme Court of California re- 
versed, holding that the word “injury”, 
as used in the statute, could encompass 
the nervous collapse claimed by the 
plaintiff. To support this, the Court 
pointed out that “injury” was not 
modified by “accidental” or “bodily”, 
and that the Supreme Court of the 
United States, in Urie v. Thompson, 
337 U.S. 163, had interpreted “injury” 
to include an occupational disease— 
The 


cluded that the allegations of the com- 


silicosis. California Court con- 
plaint were “clearly sufficient to state 
a cause of action for injuries resulting 


from the negligence of defendant...” 


(McMillan v. Western Pacific Rail- 
road Company, Supreme Court of Cali- 
fornia, December 2, 1960, McComb, J., 
54 A. C. 879, 9 Cal. Rptr. 361.) 
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What’s New in the Law 


Insurance Law... 
liability for excess 

The Court of Appeals for the Fourth 
Circuit has held that an insurer may 
be liable for excess judgments to the 
estate of the insured for a negligent 
and bad-faith refusal to settle a claim, 
although the assets of the estate were 
not sufficient to pay any of the judg- 
ment and none had been paid. 

Both the decedent-insured and the 
claimant had liability policies in the 
same company. The decedent-insured 
was killed in the accident. The insurer 
repeatedly declined to settle for $16,000 
cases brought against the insured’s ad- 
ministratrix, although the policy limit 
was $20,000. On trial final judgments 
of $135,125 went against the estate. 
Prior to this time she had distributed 
the net estate of $1,441.48, which, even 
if restored, would have been all avail- 
able to pay the judgments. 

Dismissing the estate’s suit against 
the insurer, the district judge ruled 
that the complaint adequately stated a 
case of negligent or bad-faith refusal 
to settle on the part of the insurer, but 
that the estate had suffered no pecuni- 
ary damage, having not paid any of the 
judgments, and therefore had no cause 
of action, 

The Fourth Circuit disagreed. It 
pointed out that had the insured sur- 
vived, the outstanding judgments would 
have stood as “life-long threats to his 
financial security and rating” although 
he might have been insolvent. “Logi- 
cally”, the Court continued, “his death 
ought not to relieve the insurer’s situ- 
ation—it eught not to be a boon to 
the insurer—just as it should not ag- 
gravate it.” The Court concluded that 
the insured’s death was irrelevant to 
the action and that the tort for which 
the testatrix was suing was a wrong 
against the insured’s estate rather than 
him. “The damage done to the estate”, 
the Court said, “is the creation of its 
liability for the judgments. .. The rule 
of damages, nearly universal, that in- 
currence is equivalent to outlay, is not 
restricted to any particular category of 
obligation.” 

The Court used Maryland law to 
decide the case because it was based 
on diversity of citizenship. Although it 
found no Maryland decision directly 
in point, it thought that the conclusion 
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reached was in tune with Maryland de- 
cedents’ estates’ law, under which, it 
said, the administratrix might be per- 
sonally liable for a failure to sue for 
the insurer’s tort. 


(Lee v. Nationwide Mutual Insurance 
Company, United States Court of Appeals 
for the Fourth Circuit, January 25, 1961, 
Bryan, J.) 


Torts... 
negligence per se 

Not every violation of a statute or 
ordinance providing criminal penalties 
amounts to negligence per se for which 
a person entitled to the benefit of the 
enactment may recover in a civil suit, 
the Court of Appeals for the District 
of Columbia Circuit has held. 

The case involved a bulldog named 
Bowser, who went uninvited to a new 
neighbor’s yard, engaged the neigh- 
bor’s dog in a fight, from which or 
during which the neighbor was bitten, 
as he alleged, by Bowser. He 
ceeded in obtaining a $3,000 verdict 


suc- 


and judgment against Bowser’s owner, 
who appealed. 

An 1878 statute permits any dog for 
whom a “tax-tag” has been bought “to 
run at large in the District of Colum- 
bia”. The District’s Police Regulations, 


‘ 


however, provide that dogs “shall not 
be permitted to go on private property 
without the consent of the owner or 
occupant thereof”. The Court said these 
provisions were not inconsistent, re- 
marking that although permitted to be 
at large, a dog might be subject to 
some other means of control to prevent 
it from trespassing. 

The trial judge had submitted the 
case on alternate theories of liability: 
one the common law theory that the 
owner had knowledge that the dog had 
a dangerous propensity, and the other 
the violation of the police regulation 
prohibiting dogs from going on private 
property without permission. 

The Court of Appeals vacated the 
judgment for the plaintiff because the 
verdict returned was general, thus 
making it impossible to ascertain on 
which theory it was rendered. The 
Court held (1) that there was no evi- 
dence of scienter on the defendant's 
part, and (2) that there could not be 
a finding of negligence based solely on 
a finding that the defendant might have 
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incurred a criminal penalty for viola 
tion of the Police Regulations. 

As to the defendant’s knowledge ox 
scienter—the common-law test that the 
Court Court 
pointed out that Bowser’s proved pro- 


found applicable—the 
pensities to run into trees when they 
were in his way, to start fights with 
other dogs and to snatch mail from the 
postman’s hands were not propensities 
from the operation of which the plain- 
tiff suffered his injuries. Therefore, 
the Court concluded, scienter could not 
be charged against Bowser’s keeper. 
As to the “negligence per se” in- 
struction, the Court declared that the 
negligence per se doctrine “does not 
rigidly require that the plaintiff must 
win the case if the defendant is guilty 
It said that 
only an “unexcused omission” can be 


of a criminal violation”. 


negligence per se, and it pointed out 
that the defendant had introduced evi- 
dence that Bowser had been a welcome 
guest of the former neighbor and that 
the defendant was not aware of the 
changed tenancy. The Court rejected 
an analogy to deleterious-foodstuffs 
cases where violations of statutes have 
supported civil recoveries on a show- 
ing of the violation only. “It would be 
odd”, it remarked, “if we had to hold 
that a police regulation which did not 
even mention civil liability should have 
the effect of imposing a civil liability 
without any proof of fault, in violation 
of another basic common law concept.” 


(Karlow v. Fitzgerald, United States 
Court of Appeals for the District of 
Columbia Circuit, February 20, 1961, 
Magruder, J.) 


What’s Happened Since... 
# On February 20, 1961, the Supreme 
Court of the United States: 

AFFIRMED per curiam (7-to-2, with 
dissenting opinion by Justice Douglas) 
the decision of the Court of Appeals 
for the Second Circuit in Pugach Vv. 
Dollinger, 277 F. 2d 739 (46 A.B.A.J. 
670; June, 1960), that the defendants 
in a New York state criminal case are 
not entitled to an injunction from a 
federal court enjoining the state prose- 
cution’s threatened use of wiretap evi- 
dence obtained pursuant to New York 
law but in violation of the Federal 
Communications Act of 1934, 47 U.S. 
C.A. $605. 
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OUR YOUNGER LAWYERS 


Kenneth J. Burns, Jr., Chicago, Illinois, Vice Chairman, 
Junior Bar Conference, Editor 





Midyear Meeting 

The midyear meeting of the Junior 
Bar Conference’s Executive Council 
was held at the Edgewater Beach Hotel 
in Chicago, February 17-19. In attend- 
ance were the national officers, di- 
rectors, members of the Council, com- 
mittee chairmen and co-chairmen, the 
speaker and clerk of the Conference 
Assembly and interested Conference 
members, totalling more than fifty. 

Contained in the reports of the vari- 
ous committees and Council representa- 
tives were recommendations for action 
by the Executive Council. In areas 
where action was requested, the subject 
matter was given due consideration and 
is herein reported. 

Approved for affiliation with the Con- 
ference were the following junior bar 
organizations: Junior Bar Committee of 
the Washington State Bar Association, 
Bar- 
rister Council, Columbia (South Caro- 


Spokane County (Washington) 


lina) Young Lawyers Club, The Junior 
Bar Section of Ingham County ( Michi- 
gan) Bar Association, and the Young 
Lawyers Section of Winnebago County 
(Illinois) Bar Association. The affilia- 
tion of these organizations, among 
other things, entitles them to repre- 
sentation in the Conference Assembly. 

Robert R. Richardson, of Atlanta, 
Georgia, Conference Delegate to the 
\ssociation’s House of Delegates, was 
instructed to support the preliminary 
report of the Special Committee To 
Consider Revision of the Constitution 
and Bylaws which would increase 
the Conference’s representation in the 
House of Delegates from one to three. 


The 


will convene in St. Louis, Missouri, on 


Conference’s annual meeting 
August 3 and continue through August 
7. Richard H. Allen, Director in charge 


of the Annual Meeting, Wayne Millsap, 


Chairman of the Annual Meeting Com- 
mittee, and Robert O. Hetlage, Chair- 
man of the St. Louis Junior Bar, re- 


ported on the planned program and 
social events which will include a trip 
to “Grant’s Farm”, the Busch estate, 
and a panel discussion on the economic 
aspects of the practice of law. The Con- 
ference headquarters hotel is the Statler 
Hilton. 
urged to attend, 


All Conference members are 

George B. Raup, Springfield, Ohio, 
speaker of the Conference Assembly, 
reported on plans to increase the effec- 
tiveness of the Conference Assembly, as 
the chief policy-making body of the 
Junior Bar Conference and as a na- 
tional forum for young lawyers and 
their junior bar organizations. Pro- 
posed resolutions and other materials 
will be sent to all delegates prior to 
the St. Louis meeting. Meetings of the 
Conference Assembly will be held on 
Friday, August 4, Saturday, August 5 
and Monday, August 7. The Executive 
Council authorized the appointment of 
George C. Winn, Tampa, Florida, as 
parliamentarian of the Conference 
Assembly. 

Co-chairman Lewis H. Hill III, of 
Tampa, Florida, and George T. Rou- 
mell, Jr., of Detroit, Michigan, of the 
Continuing Legal Education Commit- 
tee, reported that practical legal educa- 
tion institutes designed to bridge the 
gap between the theory learned in law 
school and the actual practice of law 
were being sponsored by a number of 
junior bar groups throughout the 
country, patterned after similar pro- 
grams held in 
Michigan, California, the District of 


Florida, Mississippi, 


Columbia and Chicago. The commit- 
tee has prepared a brochure to be 
published this spring which will discuss 
ways and means of conducting such an 
institute. The Council urged the con- 
tinuation of the Conference’s efforts to 
establish these programs throughout 
the country. The committee will fur- 
nish materials and information to any 
junior bar groups that wish to con- 
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duct a practical legal education in- 
stitute. 

Co-chairmen Richards D. Barger, of 
Los Angeles, and Robert B. Light, of 
Little Rock, Arkansas, reported that 
the Membership Committee was prepar- 
ing a brochure suggesting procedures 
for advancing American Bar Associa- 
tion membership in connection with 
admission ceremonies in the various 
states. Traditionally the Conference has 
been active in Association membership 
work and the Council voted to con- 
tinue the Conference’s efforts in en- 
couraging the vigorous promotion of 
the organized Bar at the local, state 
and national levels. It was the view 
of the Council that the responsibilities 
of the members of the Bar are best 
advanced by early participation in the 
activities and programs of the organ- 
ized Bar. 

The Pre-Practice Orientation Com- 
mittee, under the chairmanship of Paul 
W. Orth, of Hartford, Connecticut, re- 
ported by B. D. St. Clair, of Austin, 
Texas, that the committee has prepared 
a report urging junior bar groups to 
help in the organization of pre-law 
clubs at colleges and universities as 
well as to work with faculty advisers to 
pre-law students. It was noted that 
faculty advisers welcome help from 
members of the Bar since only lawyers 
can provide the answers to the college 
students’ questions regarding the ad- 
vantages and disadvantages of pursuing 
law as a career. 

The Council encourages the partici- 
pation of young lawyers in high school 
career day programs and the commit- 
tee was requested to assemble materials 
to help junior bar groups participating 
in such career day programs. 

S. David Peshkin, of Des Moines, 
Iowa, Budget Chairman, reported that 
due to the tight control of expenditures 
during the first six months of the fiscal 
year, no proposed project of the Con- 
ference will have to be restricted he- 
cause of budgetary problems. The 
Council voted to expend additional 
funds for the publication of admission 
ceremonies brochures, practical legal 
education institute brochures, pre-law 
orientation materials, court improve- 
ment materials, in addition to the pre- 
viously budgeted publications. 

Chairman Edwin S. Rockefeller, of 
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William Reece Smith, Jr. (left), 
Chairman, presenting to Walter F. 
Sheble the plaque for Honorable 
Mention in the 1960 Award of 
Achievement Competition, won by 
the District of Columbia Junior Bar 
in the category of cities with a 


population of over 500,000. 





Washington, D. C., reported that the 
Committee on the Status of the Young 
Lawyer in Government had contacted 
the Attorney General and the Special 
Counsel to the President of the United 
States concerning the committee’s place- 
ment program and further reported that 
the committee had received encourag- 
ing answers from both inquiries. The 
biggest problem encountered to date 
has been that there have been more 
requests concerning job opportunities 
than available jobs. But the committee 
was continuing its efforts to encourage 
the various government agencies to 
list job opportunities with the com- 
mittee. The committee also reported 
that it had received more than 1,000 
replies to its survey among young 
government attorneys. Results are be- 
ing tabulated and the report of the 
survey will be available at an early 
date. 

The Council voted to recommend to 
the membership at the annual meeting 
in St. Louis in August that the Bylaws 
be amended, effective at some appro- 
priate time in the future, to provide 
for the automatic of the 
Conference Vice Chairman to the 
Chairmanship. The Council thereby 
affirmed the recommendations of the 
Scope and Correlation Committee sub- 


succession 


mitted at the last annual meeting of 
the Conference in Washington, D. C., 
in August, 1960. The Council also 
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voted to recommend to the members 
the adoption of a Bylaw amendment 
which would require that all delegates 
to the Conference Assembly must be 
members of the American Bar Associa- 
tion. 


Robert H. McKinney reported on 
plans for the Indianapolis Regional 
Meeting which will be held on May 
11-13. The Council voted to conduct 
a Joint Circuit meeting of the state 
chairmen from the Sixth and Seventh 
Districts on Friday, May 12, at which 
time the various programs of the 
junior bar groups in these districts 
will be reviewed and the chairmen will 
be further acquainted with the activities 
and programs of the Junior Bar Con- 
ference. 

The Council further voted to con- 
tinue its practice of co-operation with 
other Sections of the Association in 
conducting a program at the Birming- 
ham Regional Meeting in November, 
1961. 

The approved 
the continuation of Conference legisla- 
tion efforts, particularly in the fields of 
compensation for 


Executive Council 


assigned counsel 
and retirement benefits for lawyers. 
It was announced that the Association 
had inaugurated a legislative develop- 
ment bulletin designed to advise law- 
yers on proposed national legislation of 
interest to lawyers. Chairman Edwin S. 
Nail, of Washington, D. C., reported 
that all members of the Conference’s 
Legislative Committee had been placed 
on the mailing list for the publication. 

The Council urged all state and local 
bar throughout the 
country to participate in organizing 
and conducting Law Day programs. 
The Council adviser to the Conference’s 
Law Day Committee, John C. Beaslin, 
of Salt Lake City, Utah, announced 
that many junior bar groups were 
adopting the World Peace Through 
Law theme in preparing Law Day pro- 
grams. 


junior groups 


A luncheon meeting was held on 
Saturday for all those in attendance at 
the midyear meeting. Short talks were 
given by President Seymour, President- 
Elect Satterfield, Chairman of the 
House of Delegates Fitts, and the 
Board of Governors liaison member to 
the Conference, Egbert L. Haywood. 
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Junior Bar Activities 
Around the Districts 

On February 3, 1961, a reciprocal 
exchange program between the Young 
Lawyers Section of the Seattle-King 
County Bar Association and the British 
Columbia Branch of the Junior Bar 
Section of the Canadian Bar Associa- 
tion was inaugurated. Approximately 
twenty-five Seattle lawyers traveled to 
Vancouver, British Columbia, upon the 
invitation of their Canadian counter- 
parts. Tours of the various courts in 
action were conducted by members of 
the British Columbia Junior Bar. 
Seattle lawyers were able to watch 
cases in progress in the Supreme Court 
of British Columbia, the Court of 
Appeals and the local Police Court. 

That evening the Seattle lawyers 
were the guests of the Canadians at a 
reception and dinner. One hundred and 
thirty British Columbia Junior Bar 
members were in attendance. A high- 
light of the dinner was the attendance 
of the Chief Justice of the Supreme 
Court of British Columbia. After dinner 
the Seattle lawyers conducted a five- 
member panel forum on the following 
matters: 

1. The steps by which a Canadian 
citizen, a resident of the State of Wash- 
ington, would go about obtaining a 
divorce from her husband a Canadian 
citizen, who resided in British Colum- 
bia but was personally served in the 
State of Washington. 

2. Pretrial conference procedures. 

3. Contingent fee arrangements in 
the State of Washington. 

4. Ancillary administration in the 
State of Washington. 

The subjects of the forum had been 
requested by the British Columbia 
Junior Bar and proved to be of con- 
siderable interest to all Canadian at- 
torneys in attendance as attested to by 
the question and answer period after 
the presentations of the speakers. Par- 
ticularly interesting to the Canadians 
was pretrial conference procedure, 
which is just being inaugurated in 
British Columbia, and the contingent 
fee arrangement which is not available 
to lawyers in British Columbia. Mimeo- 
graphed material was provided by all 
members of the forum. 

The invitation to the Seattle lawyers 
was the culmination of four months 
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COURTROOM KNOW-HOW 
BY JOE H. CERNY 
Observations by a Court Reporter 


“ON THE WHOLE the book is well written. The 
syntax is good, the sentences are short and well 
phrased. With a few exceptions the selection of 
words is excellent 
note what the author has in 
mind. The publishers have 
done a splendid job and add 
ed a Table of Contents con 
veniently divided into appro 


and con 


priate sub-headings, and have 
included a workable Index 
for quick reference. The 
book might well be a must 
for those who hope to try o1 
are now trying lawsuits.”’ 
Review, American Bar Ass 
ciation Journal, March 1959 
Price: $7.50. 


Order Your Copy Today! 


The W. H. Anderson Company 
646 Main St., Cincinnati 1, Ohio 





of planning by committees of each 
group. William F. Lenihan, of Seattle, 
was the chairman of the Seattle group. 
In the fall of 1961, the Seattle Young 
Lawyers will invite members of the 
British Columbia Junior Bar down to 
Seattle for the same type of program. 
At that time the Canadians will put on 
a forum of interest to the Young 
Lawyers in Seattle. 

It is hoped that this reciprocal ex- 
change program will become an annual 
affair. 


Television Programs 

The Junior Bar Section of the Dis- 
trict of Columbia Bar Association, has 
initiated a new program designed 
primarily to benefit the housewife of 
the Washington metropolitan area, 
called “The Lawyers’ Corner”. It is a 
five-minute discussion to be presented 
the second and fourth Wednesday of 
each with the 
program “Inga’s Angle” over WRC- 
TV, Channel 4, 9:30 to 10:00 a. M. 

Representative of the type of pro- 


gram 


month in connection 


which can be expected was 
the first program held Wednesday, 


February 8, Richard Galiher, 
President of the District of Columbia 
Bar Association, discussed “The Fami- 


ly Lawyer”. On Wednesday, February 


when 


22. F. Joseph Donohue, another Wash- 
ington lawyer, discussed the responsi- 
bility of parents for the actions of their 


§ children. 


Marshall Cole, Chairman of the Tele- 


vision Sub-Committee for the Junior 
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Attention: New York Lawyers: 


Save MINIMUM CHARGES by calling for reporter 
when ready 


The only office with such QUICK SERVICE 














THE BEST NEW YORK CITY HAS TO OFFER 


154 NASSAU STREET 
NEW YORK 38, N.Y. 











Bar Section, has announced that future 
programs will be in keeping with this 
type programming. On March 8 the 
Lawyers’ Corner was devoted to the 
topic of wills and their importance, 
some considerations to be made in 
drafting a will and what happens when 
a will is lost or destroyed. 

This program presents a wonderful 
opportunity for greater understanding 
by the public—principally the house- 
wife—of the operation of the law in 
their daily lives. 


Continuing Legal Education 
Junior bar organizations around the 
country are engaged in the planning 
and promoting of continuing legal 
education institutes to aid the young 
lawyers during the transition from law 
school to the actual practice of law. 
The Junior Bar Section of the Dis- 


Notice of Junior Bar 


In accordance with Section 6.1 of the 
Bylaws of the Junior Bar Conference, 
notice is hereby given that elections to 
fill vacancies in the positions of Chair- 
man, Vice Chairman, Secretary and Rep- 
odd numbered districts 
and the District of Columbia district on 
the Executive will be held in 
St. Louis, Missouri, on August 7, 1961, 
at the annual meeting of the Junior Bar 
Conference. 

In accordance with Section 6.2(b) of 
the Bylaws, nominating petitions for the 
offices of Chairman, Vice Chairman, and 
Secretary must be submitted on or be- 
fore June 5, 1961, to the present Con- 


resentatives of 


Council 
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trict of Columbia Bar Association held 
its Annual District of 
Columbia Practice on the weekends of 
March 3 and 4, and March 10 and 11, 


at American University, Hurst Hall, 


Institute on 


Glover Room, for lawyers and law 
students. The purpose of this and like 
institutes is to aid the lawyer in keep- 
ing current with recent procedural 
developments so that he will be able 
to better serve his client. 

Other areas which are considering 
programs of this nature or have con- 
ducted include the 
States of Wisconsin, West Virginia, 
Kansas, Utah, South Dakota, Massa- 
Ohio, 


Connecticut, Florida, Mississippi and 


such programs 


chusetts, Hawaii, Tennessee, 
Pennsylvania. The Conference’s Com- 
mittee on this subject is confident that 
at least ten new institutes will be con- 


ducted by the end of the year. 


Conference Elections 


ference Chairman, William Reece Smith, 
Jr.. Post Office Box 3239, Tampa, Florida, 
and a conformed copy of each petition 
must also be submitted to the National 
Secretary, James R. Stoner, 1402 G 
Street. N. W., Washington 5, D. C. The 
petition for each candidate must be en- 
dorsed by at least twenty members of 
the Conference, and a brief biographical 
sketch of the background and qualifica- 
the candidate should be in- 
cluded. Incumbents are not eligible for 
re-election. A candidate for the office of 
Vice Chairman must have at least two 
years of eligibility remaining in the Con- 
ference. Any member of the Conference 


tions of 


Vol. 47 423 











Our Younger Lawyers 


It takes 4 


SPECIALIST 


to LOCATE a 


| wISSING HEIR 


over a quarter century 
of service to 
ATTORNEYS + ADMINISTRATORS 
TRUSTEES « BANKS + EXECUTORS 
Offices and Correspondents 
in the United States 
and throughout the world 


ALTSHULER 
GENEALOGICAL SERVIC 


Q ite 





a ~ 
DELAWARE 
THE CORPORATION STATE OFFERS YOU 
ECONOMY-FLEXIBILITY-STABILITY 


in all corporate matters 


CORPORATION SERVICE COMPANY 


Serving the Legal Profession Since 1899 


OFFERS TO ATTORNEYS 
COMPLETE CORPORATE SERVICE IN 
Organizing, Amending, Merging, 
Dissolving and Qualifying Corporations 


ALSO ACTS AS 


RESIDENT AGENT, TRANSFER AGENT, 
REGISTRAR, ESCROW AGENT, 
BUSINESS*AGENT, INCLUDING 
SERVICES and SUPPLIES 


FREE—to Attorneys—DIGEST OF 
LAW, FORMS, PRECEDENTS 


900 MARKET STREET 
WILMINGTON 99, DELAWARE 
Telephone OLympia 6-8305 





in good standing is eligible for the offices 
of Chairman and Secretary provided he 
will not, during his term of office, become 
ineligible in the Conference by virtue 
of his age. Membership in the Conference 
terminates automatically at the end of 
the calendar year within which a mem- 
ber attains 36 years of age. 

In accordance with Section 6.2(a) of 
the Bylaws, nominating petitions with 
respect to Executive Council vacancies 
are to be submitted to the incumbent 
Council member on or before June 5, 
1961, and conformed copies thereof are 
to be forwarded to both the National 
Chairman and Secretary by the same 
date. The petition for each candidate 
must be endorsed by at least twenty 


Nominating Petitions 
(Continued from page 342) 


Utah 

The undersigned hereby nominate 
Hadlond P. Thomas, of Salt Lake City, 
for the office of State Delegate for and 
from Utah to be elected in 1961 for 
a three-year term beginning at the ad- 
journment of the 1961 Annual Meeting: 


Frank Armstrong, Edward M. Gar- 
rett, C. Allen Elggren, D. Howe Moffat, 
R. William Bradford, Jr., Junius S. 
Romney, Andrew R. Hurley, John W. 
Lowe, Richard H. Moffat, Ned War- 
nock, A, W. Watson, E. R. Christensen, 
Paul B. Cannon, J. Thomas Greene, 
Bryce E. Roe, William J. Cayias, Max 
K. Mangum, E. Earl Greenwood, Jr., 
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members of the Conference who are 
residents of the respective Council district 
for which the petition is submitted, and 
must contain a brief biographical sketch 
of the background and qualifications of 
the candidate. No person who has been 
elected to serve a full term as a member 
of the Executive Council is eligible for 
election as a member of the Council. 
Each member of the Council is required 
to have his main office in the district 
which he is elected to represent. Except 
in the event there are no other nomina- 
tions, no candidate shall be elected to 
the Council who shall have his main 
office in the same state in which the 
retiring Council member has his main 
office. This restriction does not apply to 


L. W. Elton, Wayne L. Black, Lynn S. 
Richards, Raymond T. Senior, Clair 
M. Senior, Arthur H. Nielsen and Dean 
E. Conder, of Salt Lake City. 


Vermont 

The undersigned hereby nominate 
John D. Carbine, of Rutland, to fill 
the vacancy in the office of State Dele- 
gate for and from Vermont: 

John E, Bernasconi and Richard E. 
Davis, of Barre; 

F. Elliott Barber, Jr., Beryl E. 
Atherton and John S. Burgess, of 
Brattleboro; 

Fred W. Allen and John M. Dinse, 
of Burlington; 


E. Bruce Weber, of Dummerston; 


the District of Columbia. In the event n¢ 
petition is filed for a Council vacancy 
pursuant to Section 6.2(a), or in the 
event that no candidate by petition is 
personally present at the annual meeting, 
the caucus of delegates to the Conference 
Assembly present from the Council dis- 
trict involved may nominate and elect 
any qualified member present at the 
annual meeting. The incumbent Council 
representatives for the districts as to 
which vacancies will be filled in St. Louis 
on August 7, 1961, are as follows: 


First District 
Richard A. Higgins 
84 State Street 
Boston 9, Massachusetts 
Third District 
William T. Wachenfeld 
745 Broad Street 
Newark, New Jersey 
Fifth District 
Walter R. Byars 
Phoenix Building 
Birmingham, Alabama 
Seventh District 
Robert H. McKinney 
Chamber of Commerce Building 
Indianapolis 4, Indiana 
Ninth District 
Robert S. Mucklestone 
Washington Building 
Seattle 1, Washington 
Eleventh District 
John G. Weinmann 
Hibernia Building 
New Orleans 12, Louisiana 
District of Columbia 
John E. Nolan, Jr. 
Shoreham Building 
Washington 5, D. C. 
James R. STONER 
Secretary 


Chester S. Ketcham, of Essex Junce- 
tion; 

Hilton H. Dier, Jr., of Guilford; 

Ralph A. Foote, of Middlebury ; 

Lawrence J. Turgeon, of Middlesex; 

A. Luke Crispe, of Newfane; 

F. J. Glover and Peter P. Plante, of 
Norwich; 

Stanley L. Burns, of Proctor; 

Henry J. Battles, Thomas F. Mangan, 
Thomas William Lynch, Leonard F. 
Wing, Jr., and James S. Abatiell, of 
Rutland; 

Jutten A. Longmoore and John A. 
Swainbank, of Saint Johnsbury; 

Donald M. French, of Wallingford; 

Thomas M. Debevoise, of Wood- 


stock. 
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The Future of Multiple Corporations and Related Business 
Entities—The “Golden Age” of Sections 269, 482 and 1551 


By Sherwin P. Simmons, Tampa, Florida 


The familiar provisions of Sections 
269, 482 and 1551 of the 1954 Code 
and their 1939 Code counterparts have 
fluctuated in importance over the years 
from prominence to obscurity. How- 
ever, as of late, with the increasing 
scrutiny of tax-saving transactions by 
the Internal Revenue Service, these 
provisions have taken on new lives and 
if current indicia hold true, they are 


emerging into their “golden age”. 

All three provisions specifically re- 
strict, in one fashion or another, the 
enjoyment of tax benefits accruing 
from the use of multiple business en- 
tities and the manipulation of inter- 
company transactions. 

The Commissioner has attempted to 
use these provisions to limit the tax 
advantages of multiple business en- 
tities to those transactions prompted 
by reasons other than tax minimiza- 
Heretofore, his successes with 
Sections 482 1551 


varied and his efforts under Section 


tion, 
and have been 
269 undistinguished. As a result, he 
has been forced to rely for success on 
the general income provisions of Sec- 
tion 61 
“form over substance”, and the like. 

The different 


Recent decisions indicate that his con- 


and contentions of “sham”, 


story may be now. 
tinuing efforts to bring Sections 269, 
482 and 1551 into their own are about 
to be rewarded. 

Of the three provisions, Section 482 
is by far the oldest, having been in the 
tax statutes for more than thirty years. 
This section authorizes the Commis- 
sioner to distribute, apportion, or allo- 
cate gross income, deductions, credits 


or allowances between two or 


more 


organizations, trades or businesses 
(whether or not incorporated, whether 
or not organized in the United States, 
and whether or not affiliated) owned 
or controlled, directly or indirectly, 
by the same interests, if this action is 
necessary to prevent tax evasion or to 
clearly reflect the income of such or- 
ganizations, trades or businesses. “Con- 
trol” is not defined by the statute; 
however, the proposed regulations pro- 
vide that the term includes any kind 
of control, direct or indirect, whether 
legally enforceable or however exercis- 
able or exercised. ! 

Section 269 was added to the tax 
laws in 1943 to block the World War 
II trafficking in losses and excess prof- 
its credits. It grants discretionary au- 
thority to the Commissioner to dis- 
allow a deduction, credit or other al- 
lowance (or such part thereof as is 
consistent with the prevention of eva- 
sion or avoidance) in any case in 
which (1) any person or persons ac- 
quire, directly or indirectly, control 
of a corporation, or (2) any corpora- 
tion acquires, directly or indirectly, 
property of another corporation (not 
controlled by it or its stockholders 
prior to such acquisition) the basis of 
which property in the hands of the 
acquiring corporation is a substituted 
basis: and the principal purpose for 
which such acquisition was made is 
evasion or avoidance of federal income 
tax by securing the benefit of a deduc- 
tion, credit, or other allowance which 
such person would not otherwise en- 
joy. “Control” for these purposes is 
defined as the ownership of stock pos- 
sessing at least 50 per cent of voting 
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power or 50 per cent of the value of 
all stock, 

Section 1551 applies to any case 
where a corporation transfers all or a 
part of its property (other than money) 
to another corporation, if the trans- 
feree corporation was created for the 
purpose of acquiring that property or 
was not actively engaged in business 
at the time of the acquisition and if 
the transferor corporation or its stock- 
holders, or both, are in control of the 
transferee during any part of the trans- 
feree’s taxable year. In such case, the 
transferee is denied the $25,000 surtax 
exemption and the $100,000 accumu- 
lated earnings credit, unless it estab- 
lishes by a clear preponderance of the 
evidence that the securing of the ex- 
emption or credit was not a major pur- 
pose of the transfer. “Control” means 
the ownership of at least 80 per cent 
of value of stock or at least 80 per cent 
of voting power. 

Section 269 is ordinarily used to 
attack tax savings resulting from the 
organization of new corporations and 
from the acquisition of stock in going 
concerns or of corporate property. It 
is also applicable to the division of 
existing corporations; however, Sec- 
tion 1551 was specifically included in 
the code to limit the benefits resulting 
from such separations and that section 
is ordinarily the principal weapon of 
the Commissioner in this area. Section 
182 is brought into play to attack sav- 
ings resulting from the operation of 
related entities. 


Organization of 
New Corporations 

The Commissioner’s early efforts to 
apply Section 269 to the creation of 
new corporations were frustrated by 
In Alprosa Watch 
Corporation,” the Tax Court observed, 
by dicta, that Section 269 prohibited 


the use of a deduction, credit or allow- 


the Tax Court. 


ance only by the acquiring person or 
corporation and not their use by the 
corporation whose control was ac- 
quired. This continued to be the atti- 


tude of the Tax Court for more than 





1. Proposed Regs. §1.482-1(a) (3), 25 Fed. 
Reg. 12706 (December 10, 1960). 
2. 11 T.C. 240 (1948). 
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a decade.® 

However, in 1957, the Commission- 
er’s efforts to breathe life into Section 
269 as it applies to new corporations 
reached the sympathetic ear of the 
Court of Appeals for the Fourth Cir- 
cuit in Coastal Oil Storage Co. Vv. 
Commissioner.* 

This case arose prior to the enact- 
ment of Section 1551 and was decided 
under Section 269. It involved the 
organization of a subsidiary by a 
parent corporation and the transfer of 
oil storage tanks to the subsidiary in 
exchange for its capital stock and a 
note. The business purpose motivating 
the transaction allegedly was to sep- 
arate storage business under govern- 
ment contract from ordinary business. 
The court found that the major pur- 
pose was tax avoidance and that Sec- 
tion 269 could be employed to deny 
the acquired subsidiary its normal 
surtax exemption and its minimum ex- 
cess profits credit. The court agreed 
that the acquisition of going concerns 
for the purpose of obtaining their par- 
ticular tax benefits was the major evil 
sought to be corrected by the enact- 
269; 
that this 
aimed at correcting the abuse of split- 


ment of Section but the court 


observed section was also 
ting up a business enterprise for the 


purpose of obtaining extra surtax 
exemptions, 

The court emphasized that Section 
269 was not directed at tax avoidance 
by the securing of a deduction, credit 
or other 


allowance, but rather tax 
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avoidance by securing the benefit of 
a deduction which a person would not 
otherwise enjoy. 

Following this lead by the Fourth 
Circuit, the Fifth Circuit in Mill Ridge 
Coal Co. v. Patterson,® the Eighth Cir- 
cuit in James Realty Co. v. United 
States® and the Ninth Circuit in Brit- 
ish Motor Car Distributors, Ltd. v. 
Commissioner® concluded that Section 
269 applies to a corporation which is 
seeking to make use of its own loss, 
credit or other allowance. 

The Commissioner’s efforts reached 
full fruition last summer upon the Tax 
Court’s complete abandonment of its 
prior position and its acceptance of 
the proposition that Section 269 ap- 


plies to the “acquired” as well as the 


acquiring corporation. Thomas E. 
Snyder & Sons Co.* 

In reversing its position, the Tax 
Court relied on the reasoning of the 
court of appeals in British Motor Car, 
supra. In pertinent part, such reason- 
ing was as follows: 


We do not read the language of the 
“securing the benefit of a de- 
duction,” as applying only to the ac- 
tual taking of such deduction by the 
taxpayer. We should be closing our 
eyes to the realities of the situation 
were we to refuse to recognize that the 
persons who have acquired the cor- 
poration did so to secure for them- 
selves a very real tax benefit to be 
realized by them through the acquired 
corporation and which they could not 
otherwise have realized.® 


section, 


With the shift in the Tax Court’s 
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position and the unanimity of the 
Courts of Appeals speaking on the 
point, it would seem that taxpayers 
must now rely entirely on a showing 
of business purpose to prevent the 
application of Section 269 to benefits 
resulting from the creation of new 
corporations. 


Acquisition of 
Stock or Property 

The Tax Court also took an early 
lead in frustrating Section 269 as it 
applies to tax benefits resulting from 
the acquisition of stock in a going 
concern or of corporate property. The 
Commissioner’s constant nemesis was 
the statutory mandate that tax avoid- 
ance be the “principal purpose” of 
the acquisition. The Tax Court readily 
found that an appropriate business 


purpose was the principal purpose of 





3. British Motor Car Distributors, Ltd., 31 
T.C. 437 (1958), rev’d 278 F. 2d 392 (9th Cir 
1°60): T.V.D. Co., 27 T.C. 879 (1957); Coastal 
Oil Storage Co., 25 T.C. 1304 (1956), rev'd 242 
F. 2d 396 (4th Cir. 1957); Chelsea Products, Inc 
16 T.C. 840 (1951). 

. 242 F. 2d 396 (4th Cir. 1957). 

264 F. 2d 713 (5th Cir. 1959). 

. 280 F. 2d 394 (8th Cir. 1960). 

. 278 F. 2d 392 (9th Cir. 1960). 

. 34 T.C. 400 (1960) on appeal, 7th Cir. 
. Supra note 7 at 394. 
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most questioned transactions; and, 


even where tax considerations were 
admittedly important factors, the Tax 
Court found that a proper business 
purpose existed for the acquisition.'! 

As late as 1954, the problem of 
legislating against the acquisition for 
tax benefits still existed. Sections 381 
and 382, providing specific rules for 
dealing with loss carryovers, were in- 
cluded in the 1954 Code in express 
recognition of the impotency of Section 
269. Small wonder then that lawyers 
concentrated on meeting the require- 
ments of Sections 381 and 382 without 
much concern for the threat of Section 
269. 

However, with the decision in Coast- 
al Oil, supra, Section 269 was back in 
business; and any doubt that this de- 
cision was a fluke was removed by the 
decisions in Mill Ridge Coal, British 
Motor Car, James Realty, and Snyder, 
supra. Section 269 is now a provision 
which must be reckoned with. It now 
seems to have the sting its draftsmen 
had intended at the time of its enact- 
ment.!2 

It is not entirely clear at this writ- 
ing whether the courts are also cur- 
rently requiring proof of a more sub- 
stantial business purpose than they 
have in the past or whether the recent 
cases should be read merely as a warn- 
ing of a trend in that direction. Prob- 
ably the latter is correct for there are 
indications that the courts are still not 
certain what type of business purpose 
will be acceptable to block the appli- 
cation of Section 269. For example, 
in Snyder, the Tax Court held that the 
desire to stop losing money was not 
@ sufficient purpose; and, in Urban 
hedevelopment Corporation,'* the de- 


sire to acquire certain plans and draw- 
How- 


Products, 


ings was deemed insufficient. 
Metal 


Inc.,!4 the desire to go into a new busi- 


ever, in Virginia 
ness was accepted as was the desire to 
take on a wholesale department in 


Kolker Brothers, Inc.® 


Division of 
Existing Corporations 

Under Section 1551, the availability 
of the surtax exemption and the earn- 
ings credit to a transferee corporation 
following the receipt of property (other 
than money) from an existing cor- 
poration depends on the transferee’s 
being able to establish by a clear pre- 
ponderance of the evidence that the 
securing of these benefits was not “a 
major purpose” of the transfer. 

Obtaining the exemption and credit 
need not be the sole or principal pur- 
pose of the activation; that it was a 
major purpose will suffice to support 
the disallowance.!® 

The burden of proof is on the trans- 
feree. That it proves business needs 
which motivated the transaction does 
not alone establish that securing the 
benefit was not a major purpose.'* 
However, proof of business needs 
which can only be met by the activa- 
tion and transfer tends to establish 
that tax avoidance was not a major 
purpose. !® 

The Tax Court has offered a guide 
for determining when a purpose is “a 
major purpose”. The court says that 
the existence of “a major purpose” is 
to be determined in the light of the 
effect which consideration of securing 
the exemption and credit had upon 
producing the decision to create or 


activate the new corporation.'® 


April, 1961 °* 


The legislative history and the reg- 
ulations state that Section 1551 does 
not prohibit or discourage expansion 
of an existing business accompanied 
by the formation of new corporations, 
as distinguished from the mere split 
up of an existing business. Unfortu- 
nately, however, Section 1551 has no 
provision distinguishing an expansion 
case from a split-up case. The condi- 
tions necessary to bring the statute 
into play may occur in either case, 
including the existence of “a major 
purpose” to secure tax benefits. It is 
quite likely that a corporation desiring 
to expand its business may give major 
consideration to the tax benefits ob- 
tained through the transfer of property 
to another corporation. 

As of this writing, there have been 
no expansion cases; however, in view 
of the stringent requirements of the 
courts on split-up cases, it would seem 
to follow that they will demand ample 
proof that the transfer is in fact an 
expansion. 

It should not be overlooked that 
even in expansion cases, Section 269 
might come into play where the tax 
considerations are the “principal pur- 
pose” of the transfer. Indeed, Section 
269 will apply generally to this area 
and has been so applied by the courts 


10. Alcorn Wholesale Co., 16 T.C. 75 (1951); 
W.A.G.E., Inc., 19 T.C. 249 (1952). 

11. Berland’s Inc. of South Bend, 16 T.C. 182 
(1951). 

12. S. Rept. No. 627, 78th Cong., Ist Sess. 
(1943), page 58-61. 


13. 34 T.C. .... (No. 87) (1960). 
14. 33 T.C. 788 (1960). 
15. 35 T.C. ... (No. 38) (1960). 


16. Contract Battery Mfg. Co. v. Tomlinson, 
(D.C. S.D. Fla. 1958) 58-2 U.S.T.C. 99655; 2 
A.F.T.R. 2d 5413. 

17. Central Valley Management Corp. v. 


United States, 165 F. Supp. 243 (D.C. Calif. 
1958) . 

18. Sno-Frost, Inc., 31 T.C. 1058 (1959); Truck 
Terminals, Inc., 33 T.C. 876 (1960). 

19. Truck Terminals, Inc., supra note 18. 
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where the dominant or most important 
purpose of the entire transaction was 
tax avoidance.°” 


Operation of 
Related Entities 

Once Sections 269 and 1551 have 
been successfully hurdled, the resulting 
related 
manipulate their affairs to achieve 
maximum tax savings. On the contrary, 
controlled taxpayers, whether or not 


taxpayers are not free to 


incorporated, whether or not organized 
in the United States, and whether or 
not affiliated, must conduct their inter- 
company affairs at “arm’s length” or 
Section 482 may be invoked. 

The discretionary power granted to 
the Commissioner under this section 
may be invoked only to prevent a dis- 
tortion of income resulting from the 
failure of controlled taxpayers to deal 
with each other at “arm’s length”, and 
then only to the extent necessary to 
correct the distortion.?! 

This section has been applied to cir- 
cumstances involving an improper 
manipulation of financial accounts, 
an improper juggling of the accounts 
between the related organizations, an 
improper “milking” of one business 
for the benefit of the other or some 
similar abuse of proper financial ac- 
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counting, all made possible by the 
control of the businesses by the same 
interests. When the Commissioner de- 
termines that a transaction between 
the controlled parties was not at “arm’s 
length”, an allocation is justified in 
order to reflect the true net income 
which would have resulted if one un- 
controlled taxpayer had dealt at arm’s 
length with another uncontrolled tax- 
payer.?? 

Although not decided under Section 
482, the decision in Aldon Homes, 
Inc.2° gives a good indication of the 
Tax Court’s thinking as to what consti- 
tutes “arm’s length dealings”. 

Therein, three individuals formed a 
corporation to subdivide land and con- 
struct a large housing development. 
After construction was started, 16 new 
alphabet corporations were formed to 
take over and complete construction. 
One or more of the incorporators of 
the original corporation controlled 
each of the new corporations. The 
alphabet corporations bought the lots 
from the original corporation and com- 
pleted construction. Each of the alpha- 
bet corporations paid building fees and 
other construction costs and conveyed 
title to the purchasers of the houses. 
The entire tract was advertised as a 
single development and sales were 
handled through a single realty com- 
pany. Separate books and bank ac- 
counts were maintained for each of the 
alphabet corporations, but all of the 
corporations were located in the same 
office and shared a common office staff. 
The Tax Court decided that there was 
no substantial business purpose for the 
formation of the alphabet corporations 
and that they did not engage independ- 
ently in any substantive business ac- 
tivities. 

In considering the absence of an 
arm’s length the Tax 
Court noted the common construction, 


transaction, 


development and sales activities and 
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the common office building and staff. 
It turned aside the business reasons 
which were advanced for the formation 
of the new corporations as no more 
than a lawyer’s “window dressing”. 
It pointed out that the holding of cor- 
porate meetings, the adoption of by- 
laws, the election of officers and di- 
rectors, the issuance of stock and other 
securities were merely formal acts and 
were not substantive income producing 
activities. The court was also influenced 
by the fact that the alphabet corpora- 
tions were organized and dissolved at 
the same time, by the substantial iden- 
tity of their articles of incorporation 
and minutes of meetings and by the 
control of the incorporators of the 
original corporation over the disposi- 
tion of profits from the entire develop- 
ment, 


Conclusion 

With the rebirth of Section 269 and 
the “beefing up” of Sections 482 and 
1551, the prospects for securing tax 
benefits by acquiring loss corporations. 
dividing existing corporations, form- 
ing new corporations and manipulat- 
ing intercompany transactions do not 
appear bright. 

The old axiom that a taxpayer has 
the right to mold his business trans- 
actions in such a manner as to mini- 
mize the incidence of taxation. still 
holds true. 
dicate that taxpayers are now playing 


However, recent cases in- 


in the Commissioner’s ball park aml 
for the most part according to his 
rules; and, it appears that the courts 
are not going to permit any “cheap 
home runs”. 





20. Coastal Oil Storage Co., supra note 3. 

21. Grenada Industries, Inc., 17 T.C. 231 
(1951). 

22. Simon J. Murphy Co. v. Commissioner, 
231 F. 2d 639 (6th Cir. 1956) and the cases cited 
therein. 

23. 33 T.C. 582 (1960). 
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Boarps OF CONTRACTS AP- 
PEALS: In the March, 1960, Law 
Review of the George Washington 
University (George Washington Law 
C.; two 
dollars per copy) there is a long over- 


Center, Washington 6, D. 


due attack upon the interpretation 
given Section 321 of Title 41 U. S. 
Code (the so-called Wunderlich Act 
because it followed the decision of the 
Supreme Court of the United States in 
United States v. Wunderlich, 342 U.S. 
98 in 1951) by the Court of Claims 
in Volentine and Littleton v. United 
States, 145 F. Supp. 952, 136 Ct. Cl. 
638 (an opinion written for the Court 
by Judge Warren Madden to which 
Judge Laramore alone dissented) and 
in Carlo Bianchi and Company Vv. 
United States, 169 F. Supp. 514 (an 
opinion by Judge Madden for a unani- 
mous court except, however, Judge 
Laramore did not sit in this case). 
The author of the article in question 
is Marion Edwyn Harrison, a member 
of the Board of Contract Appeals of 
the Post Office Department, and he 
makes a very convincing argument that 
in reviewing Boards of Contracts Ap- 
peals’ decisions, the Court of Claims 
should confine itself to the evidence in 
the record before the particular Board 
of Contract Appeals and refuse to con- 
sider evidence offered de novo to a 
Commissioner of the Court of Claims 
and not presented below as permitted 
by the decisions supra in Volentine 
and Littleton and Carlo Bianchi and 
Company. 


Lawyer Harrison also discusses the 
decision of the Court of Appeals for 
the Eighth Circuit in Wells and Wells 

United States, 269 F. 2d 412, writ- 
en by Chief Judge Gardner, which af- 
firms the decision of District Judge 


Roy W. Harper, 164 F. Supp. 28, and 


— 


the decision of the United States Dis- 
trict Court for Massachusetts written 
by Chief Judge Sweeney in Mann 
Chemical Laboratories, Inc. v. United 
States, 174 F. Supp. 563. 

Judging by the request to James 
Landis to study the regulatory agen- 
cies, there is a good chance that the 
Kennedy Administration will listen to 
suggestions for the reform of the pro- 
cedure of Boards of Contract Appeals. 
These boards now number thirteen: 
Defense Department; Interior; Army 
Corps of Engineers; Post Office; Vet- 
erans Administration; Agriculture; 
Commerce; General Services Adminis- 
National Aeronautics and 
Space Administration (NASA); and 
Atomic Energy. They cost $408,000 to 
operate (page 561) and since their 


tration; 


decisions on questions of fact are final, 
to this extent they are the court of last 
resort for businessmen who do the pro- 
curement work of the United States 
Government. For this their 
procedures should be the and 


reason 
best, 
Marion Edwyn Harrison has done us 
a great service in raising the question 
whether on review evidence can be 
considered that was not presented to 
the Board of Contract Appeals. How- 
ever, this is but one aspect of many 
needed reforms in the procedures of 
these boards which are so new in their 
concept that we cannot classify them 
as legal fish, flesh or fowl. Frederick 
Sass in his valuable article “A Govern- 
ment Lawyer Looks at the Contract 
Appeal System” (8 Catholic Univer- 
sity Law Review; pages 23-30, 1323 
18th St., N.W., Washington 6, D. C., 
$2.00) 


basic procedural deficiencies that cry 


calls attention to even more 


aloud for study. 


Lecar PHILOSOPHY: I take my 





April, 1961 


hat off and say “bravo” to the Vander- 
bilt Law Review for devoting 381 
pages to summaries of philosophical 
insights and juridical reflections of re- 
cent and ancient philosophers, in the 
December, 1960, issue (Volume 14, 
Number 1, pages 1 to 450, $2.00 a 
copy, Vanderbilt University Press, 
Vanderbilt School of Law, Nashville 5, 
Tennessee). The issue is packed full 
of wisdom from the great figures in 
the history of legal philosophy which 
is enriched by the well-selected schol- 
ars who examined, discussed and an- 
alyzed the monumental contributions. 
It is a sensible and hopeful sign that 
a single issue of a law review can put 
so much scholarship between two 
covers. 

Professor William A. Anderson, of 
Vanderbilt Law School and Faculty 
Adviser to the Review, writes a fore- 
word. He succeeds Professor Thomas 
G. Roady, Jr., who has done a splendid 
job in bringing out symposia issues, so 
valuable to our profession. A piece 
entitled “The Function of Legal Philos- 
ophy” from the 1954 revised edition 
of Roscoe Pound’s [ntroduction to the 
Philosophy of Law, Yale University 
Press, opens the symposium, and it is 
followed by “Plato and the Natural 
Law” by Hans Kelsen, translated from 
the German by Richard N. Porter, of 
Vanderbilt University. There follow 
articles on Thomas Aquinas by Thomas 
G. Davitt, S.J.; on Hume, Montesquieu, 
Rousseau and Kant by Professor 
Clarence Morse, of Pennsylvania Law 
School; on Austin by Professor Samuel 
Enoch Stumpf, of Vanderbilt Univer- 
sity; on Nietzsche by Professor Thomas 
A. Cowan, of Rutgers University; on 
Rudolf von Ihering by Professor Iredell 
Jenkins, of the University of Alabama; 
on Gustav Radbruch, by Professor 
Wolfgang Friedmann, of Columbia Law 
School; on “Pure Theory” by Profes- 
sor Reginald Parker, of Willamette 
Law School; on Holmes by Professor 
John C. H. Wu, of Seton Hall Law 
School; on Morris R. Cohen by Hunt- 
ington Cairns, who is Secretary-Treas- 
urer and General Counsel to the Na- 
tional Gallery of Art in Washington, 
D. C.; on E. Jordan by Professor 
Andrew J. Reck, of Tulane University; 
on John Dewey by Professor Jay Wes- 
ley Murphy, of Alabama Law School; 
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on “American Legal Realism” by Pro- 
fessor Hessel E. Yntema, of Michigan 
Law School, and on “Language” by 
Professor Julius Stone, of the Univer- 
sity of Sydney, and Professor G. 
Tarello, of the University of Genoa. 

William Anderson, Faculty Editor, 
in his brilliant foreword says that the 
readers of “the articles mentioned so 
far will not need to be reminded of 
the quantity of legal philosophy’s un- 
finished business”. It is my hope 
that the “unfinished business” will be 
tackled in future issues in the hope 
that we will hear about Richard Hook- 
er, who has been called by John Locke 
the “judicious Hooker”, who interpret- 
ed the political and legal theories of 
Thomas Aquinas to fit them into An- 
glican Protestantism and about Felix 
S. Cohen (son of Morris R.), whose 
contributions have been recognized 
and praised recently by two Justices of 
the Supreme Court of the United 
States: Mr. Justice Frankfurter in his 
foreword to The Legal Conscience: 
Selected Paper of Felix S. Cohen, 
edited by Lucy Kramer Cohen, Yale 
University Press (1960), and Mr. Jus- 
tice Douglas in his review of that book 
in the New York Times Book Review 
of February 19, 1961. 

There is something fine about a 
great law review’s publishing such a 
unique symposium in the midst of a 
world so upset by wars and threats of 
war from the Congo to Laos, from 
Russia and China to Cuba. Since the 
longer I study law, the more I respect 
and enjoy our legal philosophers, I 
recommend this book to you. You will 
find it, as I have, a fine thing to have 
on your night table to sooth your 
weary legal soul to sleep. 


Mr. JUSTICE BLACK: The Ameri- 
can University Law Review ($1.50; 
D. C.; Volume 10, No. 1) published 
under the advice of Professor Ralph A. 
Newman of American Law School with 
Donald G. Targan as Editor-in-Chief, 


430 


devotes its January, 1961, issue entire- 
ly to Mr. Justice Hugo Lafayette Black 
who, on February 27, 1961, became 75 
years old. To put together the issue, 
Professor Newman enlisted the aid of 
Dr. Daniel M. Berman, a Professor of 
Political Science at Washington College, 
Chestertown, Maryland, and American 
University, to my mind the ablest, most 
lucid and interesting of the many 
political scientists who write about the 
Court. 


The issue begins with a short six 
page foreword by Professor Fred 
Rodell of Yale Law School entitled “A 
Sprig of Laurel for Hugo Black at 75”. 
once told me that Rodell’s 
writing resembles what Alex Heard, 
Dean of the Graduate School at the 
University of North Carolina, once 
dubbed “Keeffe’s Canon Ball Prose”. 
I do know that his two books, Nine 
Men and Woe Unto You, Lawyers, 
could stand some sweetness and light, 
and after reading his famous “Good- 
bye to Law Reviews” (23 Virginia 
Law Review 38) I never expected to 
read Rodell in the law magazines 
again. It took Mr. Justice Black to 
bring him back, and good it is because 
he has written a beautiful piece—so 
good in fact that I understand a lovely 
lady on reading it burst into tears. In 
it tells why Mr. 
Justice Black is a “man meant for the 
ages” (page 6). Moreover, it is writ- 
ten from the heart by a fellow who 
obviously has worshipped the Justice 
from that time when, late at night, he 


Berman 


six concise pages, 


met him in “that big and ugly barn” 
(the old Senate Office Building) and 
the then Senator Black got up from his 
desk to greet him “with the bounce of 
a boxer, the courtliness of a Southern 
gentleman, and that friendly yet strong- 
in-depth look in his steady eyes” (page 
1). 

Irving Dilliard, who has published a 
book on Mr. Justice Brandeis and a 
collection of the papers and addresses 
of Learned Hand, writes interestingly 


American Bar Association Journal 


with respect to the many opinions of 
Mr. Justice Black in the civil liberty 
field (pages 7-26). He begins with the 
dissent in Connecticut General Life In- 
surance Company Vv. Johnson, 303 
U.S. 77, which takes the position that 
a corporation is not a “person” en- 
titled to Fourteenth Amendment pro- 
tections and ends with the dissent in 
Barenblatt v. United States, 360 U. S. 
109, where Black argues that Baren- 
the First 
Amendment to answer questions by 
the House Un-American Activities Sub- 


blatt could refuse under 


committee with respect to his political 
beliefs. 

Appropriately on his seventy-fifth 
birthday (February 27, 1961) Justice 
Black reiterated in spectacular fashion 
his Barenblatt dissent in delivering his 
dissents in the Wilkinson and Braden 
cases. What a grand way to grow old! 

Appointed in August of 1937, Mr. 
Justice Black will, with the October, 
1960 Term, complete twenty-four years 
of service. Dilliard tells us Stephen 
Field holds the record, 341% years, 
followed by John Marshall, 3414; John 
Marshall Harlan, 3345; and Joseph 
Story, 3354. Others of long service 
McLean, Wayne, Washington, 
Johnson, Taney, Holmes, Catron, Mil- 
ler, Nelson, McReynolds, Van Devan- 
ter and McKenna. 

What I like about Dilliard’s discus- 
sion is his showing how Justice Black’s 
2000 “G” St., N.W., Washington 6, 
legal thinking has developed. When he 


are: 


first came to the Bench, he accepted the 
view of Mr. Justice Cardozo in Palko 
v. Connecticut that the Court could 
pick and choose from the American 
Bill of Rights which provision to ap- 
ply to the states, only to repudiate it 
in his great dissent in Adamson V. 
California, 332 U. S. 68. Joining the 
opinion of Mr. Justice Frankfurter in 
Golitis, which made the children of 
Jehovah’s Witnesses salute the flag de- 
spite their religious belief that it was 
a graven image and a violation of the 
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First Commandment to do so, he re- 
pudiated his vote in West Virginia V. 
Barnette, 319 U. S. 624. It takes a big 
man to confess error this way. 
Clifford J. Durr, the former Federal 


Communications Commissioner and 
the brother-in-law of Mr. Justice Black, 
writes about the Justice as a Souther- 
ner (pages 27-35). 


Durr’s article and it made me recall 


I enjoyed Mr. 


with pleasure entertaining him on his 
visit to Cornell University at the invita- 
tion of then Acting President de Kiewet. 
To this, Professor Berman adds a chap- 
ter with respect to Justice Black and 
the Negro (pages 35-42). 


Berman also writes a separate piece 


Professor 


with respect to the Justice. It is along 
the lines of his piece in 8 Catholic 
University Law Review 103 on “The 
Early Years” of Justice Black, which 
tells the story of his membership in the 
Ku Klux Klan, 

Despite my enjoyment of this issue 
of the American Law Review, 1 do 
have one regret. There should have 
been one article critical of certain of 
the justice’s opinions: say, Korematsu 
(323 U.S. 214) that approved the re- 
location of the Japanese; or Wolf v. 
Colorado (338 U.S. 25), to which the 
Justice seems to stick, judging only by 
his joining the per curiam opinion on 
February 27, 1961, sustaining the 
right of New York to use wiretap evi- 
dence (Pugach v. Dollinger). In truth, 
when a law review devotes an entire 
issue to a Justice, it would be good if 
it carried at least one article that criti- 
cizes adversely certain of the Justice’s 
decisions with which reasorable men 
may differ and takes a different view of 
his constitutional philosophy. And I say 
this, though personally I find myself 





much in agreement with the Justice 
the youngest 75-year-old boy I know, 


| the most enthusiastic and the grandest. 


I PREME COURT: I don’t suppose 
we shall ever again see Supreme Court 


undertake extra-curricular 


Justices 


Be »b 


Jackson made the mistake of acting 


duties, but one can never tell. 


as Prosecutor at Nuremberg, to the 
sorrow of Stone, and distinguished 
lawyers and law professors, who should 
have known better, seriously suggested 
when President Eisenhower was ill 
that the Chief Justice and Senior Jus- 
tices should become members of a 
Presidential Inability Commission. 

No Supreme Court Justice would 
ever sit on a legislative commission 
who knew the grief that came to Joseph 
P. Bradley because he made the mis- 
take of sitting on the Tilden-Hayes 
Election Commission, Since Bradley 
was the fifth Justice selected, his vote 
was decisive and elected Hayes Presi- 
dent. For his pains, Bradley 
hanged in effigy on Second Avenue in 
the City of New York as the man “who 
counted in Hayes”; 


was 


in Easton, Penn- 
sylvania, on Inauguration Day he was 
hanged “on a gallows twenty feet high” 
and after the hanging burned; and, 
along with Justices Miller and Strong 
in Monticello, New York, he was 
hanged between two trees in the park 
in front of the courthouse with Strong 
on the right and Miller on the left. At 
Monticello placards were placed on the 
victims. The one on Strong read, “I 
want God in the Constitution”; the one 
on Miller, “Throw 


devil; 


conscience to the 
fraud reigns supreme”; and 
two on Bradley, “No man worthy of 
the office of President should be will- 
ing to hold it if counted in or placed 
there by fraud—Grant” and “I am 
crucified between two thieves”. Just 
as a Republican mounted a ladder to 
cut the three Justices down, a Demo- 
crat appeared with a torch and burned 
them up. 

You can read all about this event in 
the University of Detroit Law Journal 
for December, 1960 (651 East Jeffer- 
son Avenue, Detroit 26, Michigan; 
$1.50 per copy), in a delightful piece 
written by my favorite Supreme Court 
historian, Sister Marie Carolyn Klink- 
hamer, O.P., an 


Adrian Dominican 
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Nun who is a Professor of History in 
the Arts College of the Catholic Uni- 
versity of America. In writing her 
article, she states that she was assisted 
by Dr. Elizabeth G. MacPherson, Dr. 
C. Percy Powell and John De Parry, 
of the Manuscripts Division of the Li- 
brary of Congress. But another indi- 
cation of how well research is done in 
Washington, D. C., with the aid of 
dedicated scholars. 

The Tilden-Hayes Electoral Com- 
mission consisted in all of fifteen mem- 
bers: three Republican and two Demo- 
cratic Senators; three Democratic 
Congressmen and two Republicans; and 
two Supreme Court Justices who were 
Democrats and two who were Repub- 
licans, these four, to pick a fifth who 
was independent. Clifford and Field 
were the Democrats; Strong and Miller, 
the Republicans. These four picked 
poor Bradley. 

In studying the Presidential inabil- 
ity problem a year or so ago, I read 
Mason’s life of Stone and, excited 
about extra-curricular jobs held by 
Court members, found a reference to 
the Monticello, New York, hanging of 
Bradley, Strong and Miller in Swish- 
er’s Stephen J. Field, Craftsman of the 
Law at page 278. Since Sister Marie 
has done valuable studies on Stephen 
Field and knows the period so well, I 
discussed this with her. As a result, 
she dug into the story and in this ar- 
ticle publishes for the first time manu- 
script and newspaper materials never 
before conveniently collected. It is a 
great scholarly contribution by a real- 
ly great teacher and historian. 





Vol. 47 


431 





Magazines 


BLACK ROBES & FULL COLOR 
size 9” x 12” 
JUST PUBLISHED! A New and Exclusive Series of 8 
individually hand-colored reproductions of some fa- 
mous legal caricatures by Spy first appearing in Vanity 
Fair over 70 years ago. Each print is a treasured col- 
lector’s item and will add Charm and Variety to your 
walls. Edition is limited. 
Ready for Framing — Money Back Guarantee 
8 for $10 or 4 for $6 


ART SELECTIONS (Dept. V) 153 W. 27 St., N.Y. 1, N.Y. 





Wis: My colleague on the faculty 
of the Catholic University Law School, 
John L. Garvey, tells me that Professor 
Percy Bordwell’s classic study on “The 
Statute Law of Wills” has recently been 
revised and brought up-to-date. The 
task was done by Professor John B. 
Rees, Jr., of the University of Georgia, 
and was originally published in issues 
4 and 5 of Volume 46 ($2.50 for 
volume 46; address Clark Hall, Char- 
lottesville, Virginia) of the Virginia 
Law Review. It is now also available 
in book form (Virginia Law Review 
Association, Clark Hall, Charlottes- 
ville, Virginia; $2.50). 

John Garvey commenis on the work 
of Professor Rees, Jr., as follows: 


It seems to be a thorough and ac- 
curate revision—a work that many 
lawyers will want in their libraries. It 
should be remembered, however, that 
it is omly a comparative study of the 
legislative enactments of the various 
states. No attempt was made to in- 
clude the myriad decisions which have 
construed and applied the statutes. 
Thus, it is only of limited usefulness 
to the practitioner attempting to dis- 
cover the law of some foreign jurisdic- 
tion; for it will not inform him of the 
“liberal” or “perverse” decision—de- 
pending upon his point of view—which 
might have construed the statute as 
saying something which it does not, 
This point is well illustrated by the 
section dealing with the rights of an 
heir who has the misfortune of having 
witnessed a will which names him as a 
beneficiary of the estate. The study 
points out that thirty-five states have 
special statutes providing for this situ- 
ation, relieving from the rigors of the 
Statute of George II, and permitting 
such heir-legatee to take “an amount 
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not in excess of what his interest would 
have been under the will, or in excess 
of what he would have been entitled 
to had there been no will.” The Dis- 
trict of Columbia is placed in a cate- 
gory with seven states which have no 
such special statutory provision. Thus 
the reader is left with the impression 
that in D. C. the heir-legatee-witness 
forfeits his gift. Yet in 1956, the U. S. 
Court of Appeals for the District of 
Columbia Circuit held that despite the 
language of the Statute of George II, 
which had been incorporated into the 
D. C. Code, “the witness-legatee who 
is also an heir at law can testify as to 
the execution of the will, and can take 
his devise under the will, but in an 
amount no greater than his intestate 
share.” Thus, in net substantive effect, 
the District of Columbia could be 
classified with the thirty-five, rather 
than the seven states. This is no criti- 
cism of Professor Rees’ study. At the 
beginning, he makes it clear that no 
attempt was made to include decisional 
law. But it is a warning to those who 
might be tempted to use the work as 
the final word on foreign law prob- 
lems. More importantly, however, it 
seems a vindication of Professor Bord- 
well’s thesis that “Where . . . legislation 
[changing common law rules] is wide- 
spread and of long-standing, it shows 
a trend in professional thought that 
must be taken into consideration by a 
good judge [and lawyer] even though 
there happens to be no such legislation 
in his particular jurisdiction.” 

If fault is to be found with Professor 
Rees’ study, it can only be that he did 
not go further. The reader will look 
in vain for any discussion of the vari- 
ous statutes embodying the surviving 
spouse’s right of renunciation. 


Professor Garvey, himself, has _re- 
cently been involved in bringing a 
book in the field of wills and adminis- 
tration up-to-date. He prepared the 
pocket supplements for Mersch’s three 
volume set, Probate Court Practice in 
the District of Columbia. The set was 
published in 1952 and had not pre- 
viously been supplemented. It was a 
much-needed job, especially since 1957 
when Congress overhauled and sub- 
stantially changed the District’s laws 
of intestacy. The work is published by 
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the Washington Law Book Company, 
1413 K St., N.W., Washington 6, D. C, 
The parent set sells for $45.00 and the 
excellent supplement prepared by Pro- 
fessor Garvey sells for six dollars. 


Corumn CORRESPONDENCE: 
In my November column (46 A.B.A.J. 
1260), I made the mistake of reporting 
that my friend Harry N. Rosenfield 
thinks this department of the Journal 
is representative of the last vestiges of 
polemics in America. His comment 
made my luncheon with him at Gold- 
stein Ahearn’s delightful, but I wasn’t 
so inflated when I afterwards opened 
the big dictionary. My November 
comment caught the eye of Ray David 
Counsel to the Continental 
Assurance Company at 310 South 
Michigan Avenue, Chicago 4, Illinois. 
He says he is one of those for whom | 
must watch out—a TTKF man (Turn 
to Keeffe First). He writes: 


Henson, 


To express my appreciation to you 
[for your column] and to promote 
irenicism among polemicists at the 
Xmas season, I have sent you a book 
under separate cover. As the invariable 
expression goes, I hope you enjoy it. 
It cannot, in my opinion, be payola 
because you review articles, and it is 
not sent with the aim that you should 
review articles in bulk. It is sent to 
say thanks and to wish you a Merry 
Christmas. 


Now, I ask you when a fellow sends 
you a book “to promote irenicism 
among polemicists” should you be flat- 
tered or humbled? Do what I did. 
Look it up. 

As this is written, the book arrives. 
It is a beauty: Landmarks of the 
Law (Harper Bros. $8.50). It collects 
articles on the theory and substance of 
the law. I note as No. 5 on Theory, 
Lon Fuller’s “Speluncean Explorers”, 
62 Harvard Law Review 616; and as 
No. 23 Skidoo on Substance, Elmer 
Million’s Guide to Community Prop- 
erty, 19 Missouri Law Review 201. 


What a dandy Christmas present! 
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RATES 25 cents per word for each insertion; 
minimum charge of $2.50 payable in ad- 
vance. Copy should reach us by the first 
day of the month preceding month of issue. 
Allow two extra words for box number. 
{ddress all replies to blind ads in care of 
AMERICAN Bar AssociaATION JouRNAL, 1155 
East 60th Street, Chicago 37, Illinois. 








THE HAND OF HAUPTMANN,” STORY 
{ Lindbergh Case by Document Expert cited 
by John Henry Wigmore, 368 pages, 250 Illus 
rations. Price $5.00. J. V. Harinc & J. H. 
HarinG, 15 Park Row, New York 38, N. Y. 





WHEN YOU HAVE A DOCUMENT CASE TO 
t send for “The Problem of Proof’ (in 
Disputed Document Trials), by Albert S. Osborn, 
539 pages, with an introduction by John Henry 
Wigmore ($10.50). (“Questioned Documents” and 
Questioned Document Problems’ are both tem- 
rarily out of print.) Also available, ““The Mind 

he Juror,” at $6.00. Send to Albert D. Osborn 
nd Associates (Examiners of Handwriting, Type- 
writing, Erasures, etc.), 233 Broadway, New York 
me ES 





SPECIMEN: ZONING, SUBDIVISION, ORDI- 
ances; $4.00. Dunlap, Box 1235, Erie, Penna. 





WRITE US FOR YOUR TEXTBOOK NEEDS. 
Good used law books bought, sold and ex- 
hanged. (In business 50 years.) THe Harrison 
Company, 93 Hunter Street, S. W., Atlanta 2, 
Georgia. 





LOWEST PRICES USED LAW BOOKS COM. 
plete stocks on hand, sets and texts, Law Li- 
raries appraised and bought. NationaL Law 
LipraRy APPRAISAL AssSOcIATION, 127 South 
Wacker Drive, Chicago 6, Illinois. 


LAW BOOKS: BOUGHT-SOLD-EXCHANGED 
Complete libraries and single items. N.Y.C. affords 
e largest market for both selling and buying. Our 
facilities are at your service. CLARK BOARD- 
MAN CO. LTD., 22 Park Place, New York 7, N.Y. 


th 





USED LAW BOOKS AT ATTRACTIVE 
ces. We buy and sell either ome book or a 
lete library. Let us quote you prices. Harry 
LAKE, 321 Kearney Street, San Francisco 8, 

lifornia. 





)MAS LAW BOOK COMPANY PUBLISH- 
We Sell, Buy and Exchange. Incorporated 
St. Louis 2, Mo. 





V LIBRARIES OR LESSER COLLEC- 

ns of esteemed used law books purchased. 

e list free on request lists some used law books 
we have for sale, also indicates the type materials 
we will purchase. Claitor’s Book Store, Baton Rouge 
2, louisiana. 





LAW BOOKS BOUGHT AND SOLD: COM- 
plete libraries and single sets. Ceci SKIPWITH, 
108 East Fourth Street, Los Angeles 13, California. 


SCIENTIFIC EXAMINATION OF QUES- 


tioned Documents by Ordway Hilton. 1 Vol., 
illustrated, $15.00 delivered. Callaghan & Company, 
6143 N. Cicero Avenue, Chicago 46, Illinois. Erwin 
W. Roemer reviewing this book in ABA Journal 
comments: “ . highly necessary to lawyers and 
other investigators contains 
against careless handling of material under investi 
gation, and explains the proper ways to best pre- 
serve the evidence for 
gation.” 


because it caveats 


critical scientific investi- 





SENTENCE AND PROBATION BY JUDGE 

Charles W. Fricke reveals what points must be 
considered by the court if justice is to be done and 
society and the defendant are 
benefit from sentence imposed 
Book Store, 122 S. Broadway, 
ifornia, for your copy. 


to receive the most 
Send $3.50 to Legal 


Los Angeles, Cal 


WHAT DO CHURCHES SAY ON CAPITAL 

Punishment? Official statements from many de 
nominations available. 30 cents. Friends Committee 
on Social Order, 144 South Quaker West 
Hartford, Conn 


Lane, 





FOR SALE 





LAW BOOKS 
praised. J. M 
Pa. 


BOUGHT SOLD AP- 
Mitchell, 5738 Thomas, Phila. 43, 





AMERICAN JURISPRUDENCE, AMERICAN 
Jurisprudence Pleading & Practice. Both sets com 
plete and up to date. Fine condition! Box 1A-1. 
MERTENS LAW OF FEDERAL INCOME TAX 
ation, 22 volumes, complete with Service to June, 
1961. Bargain! Box 1A-7. 





HANDWRITING EXPERTS 





HARRY M. ASHTON, 4574 FOURTEENTH 

Ave., North, St. Petersburg, Fla. Dickens 2-2391. 
Twenty years nationwide experience. Qualified in 
all courts. Formerly in charge of U. S. Government 
laboratory. Fellow, American Academy of Forensic 
Sciences. See Martindale-Hubbell Law Directory 
for qualifications. 





RICHARD BOWEN, DETROIT 27, MICH. 

30 years’ experience. Qualified in all courts 
Completely equipped laboratory. 10023 Hubbell Ave. 
VErmont 7-6454. 


EARL E. DAVENPORT, MEMPHIS, TENN. 
Examinations, reports, exhibits, testimony. 712 
McCall Building. Office. JA ; Res., BR 4-1583. 








DONALD DOUD, CHICAGO, MILWAUKEE. 

Past Chairman, Document Section, American 
Academy of Forensic Sciences; Director, American 
Society of Questioned Document Examiners, 312 
East Wisconsin Avenue, Milwaukee; Temple Build- 
ing, Chicago. 





VERNON FAXON, EXAMINER OF QUES- 

tioned documents. Opinions rendered re: Hand- 
writing, typewriting, erasures, interlineations, sub- 
stitutions on wills, deeds, contracts, books of 
account, and all kinds of documents. Suite 1408, 
134 North LaSalle Street, Chicago 2, Ill. Tele- 
phone: CEntral 6-1050. 





E. H. FEARON, 5052 W. LIBRARY AVE., 

Bethel Park, Pa. Telephone: TEnnyson 5-7865. 
Scientific examination of disputed documents. 
Completely equipped laboratory. Photographic ex- 
hibits including third dimension and color made 
to demonstrate facts in court. Nationwide experi- 
ence. 


April, 1961 


BEN GARCIA, EXAMINER OF QUESTIONED 
handwriting and typewriting. Qualified expert. 
Over 15 years’ experience. 810 E. & C. Building, 
Denver, Colorado. Phone AComa 2-2360. See Mar- 
tindale-Hubbell Law Directory for qualifications. 





LINTON GODOWN—CHICAGO & MEMPHIS, 

Experienced, qualified examiner and photographer 
of handwriting, signatures, typewriting, erasures, 
ulterations, inks and related document problems. 
Portable equipment. Member ASQDE, Fellow 
AAFS. Listed Martindale-Hubbell. Memphis Office: 
Exchange Bldg., JAckson 5-1711. Chicago Office & 
Laboratory, 221 North LaSalle Street, CEntral 
6-5186. 





HARRIS & HARRIS, 510 SOUTH SPRING 
Street, Los Angeles, telephone MAdison 5-1518 
and 703 Market Street, San Francisco, telephone 
DOuglas 2-4329,. Discovery and proof of facts 
relating to disputed handwriting, typewriting, inks 
and papers. Over 25 years’ experience. Qualified 
in all courts. Members: American Society of 
Questioned Document Examiners. 
ORDWAY HILTON, 15 PARK ROW, NEW 
York 38. BArclay 7-7095. Author: Scientific 
Examination of Questioned Documents. Detection 
of erasures, alterations, forgery; identification hand- 
writing and typewriting; other document problems. 
Portable equipment. Experienced expert witness. 
Member AAFS and ASQDE. Laboratory, Morris- 
town, N. J., JEfferson 8-3028. 





LUKE S. MAY, CONSULTING EXPERT & 

examiner of “Questioned Documents”. Qualified 
all courts United States and Canada. Advanced 
Scientific Evidence Laboratories for proof of facts, 
all types disputed papers. Phone Main 3-2445, 843 
White-Henry-Stuart Building, Seattle 1, Wash- 
ington. 





M. A. NERNBERG, EXAMINER OF DIS- 

puted Documents. Thirty-five years’ experience. 
Formerly specially employed by the United States 
Government as handwriting expert in cases in- 
volving handwriting. 3219 Grant Building, Pitts- 
burgh, Pa. Phone ATlantic 1-1911. 





WM. H. QUAKENBUSH. (JOHN K. ESTES, 

Associate) Excminers of Questioned Documents. 
*"Phone, VI 3-3356. Mailing address, Box 424, 
Lawrence, Kansas. 





CHARLES C. SCOTT, KANSAS CITY, MO. 

Author: Photogravhic Evidence Handwriting 
and typewriting identified. Forgeries and altera 
tions detected. Faded and obliterated writing de- 
ciphered. Nationwide experienced consultant and 
expert witness. Commerce Trust Building, VIctor 
2-8540. 





DR. WILMER SOUDER, CONSULTANT. RE- 

ports, Exhibits, Testimony. See Martindale- 
Hubbell Law Directory for qualifications. 3503 
Morrison St., Washington 15, D.C. Phone: 
W Oodley 6-3050. 





GEORGE G. SWETT, DOCUMENT EXPERT 

with Post Office Department 12 years. Hand- 
writing, typewriting and other document problems 
considered. Photographic laboratory maintained. 
Nationwide qualification. 14 South Central, St. 
Louis 5, Mo. PArkview 5-9394. 





JOSEPH THOLL, EXAMINER OF QUES- 

tioned Documents. 58 Bellview Avenue, Chagrin 
Falls (Cleveland) Ohio. Telephone: CHestnut 
7-6731. 28 years’ experience. Retained by U.S. 
Government, Congressional Committees, State of 
Ohio, Legal Profession in United States and for 
eign countries. Formerly expert for Base Legal and 
Intelligence Departments, AAF. Examiner for 
Cleveland Police Department. 





GEORGE L. WHITE, EXAMINER OF QUES- 
tioned Documents. Laboratory: 4229 Brook Road, 
Richmond, Virginia. 
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INVESTIGATIONS 


TUCSON, ARIZ. LUSK DETECTIVE AGENCY. 

Complete Investigation Services. Serving the 
Southwest and Mexico, since 1938. P.O. Box 1051, 
53 East Jackson Street, MAin 4-8932. 





NATIONAL BUREAU OF INVESTIGATION, 

Kansas City, Missouri—-All types of investiga- 
Security Guards, Collections & Reposses- 
Serving the midwest—Box 2507; Harrison 
A. C. Callen, Director. 


tions 
sions 
1-5734, 512 Reliance Bldg. 





MISCELLANEOUS 





TITLE LAWYERS, ABSTRACTERS, SIMUL- 

taneous reading feet, yards, chains, rods, Huie 
Ruler Sets, Charts. Save time, money. Free trial. 
C. R. Huie, Huie Building, Arkadelphia, Arkansas. 





POSITIONS WANTED 





TEACHING POSITION DESIRED NEW 
York attorney, 37, B.E.E., LL.B., LL.M., Law 
Review, experienced. Box 1A-2. 


U.C. HONOR STUDENT, ’62, WANTS SUM- 
mer work in Chicago law office. Salary secondary. 


Box 1A-3. 





TAX ATTORNEY, PHI BETA KAPPA, COIF, 

Law Review, 4 years in Chief Counsel’s office, 
I.R.S., seeks position with corporation or law firm. 
Resume upon request. Box 1A-4. 





PROFESSOR-ATTORNEY; EXCELLENT EX- 
perience; 40’s; desires tax, corporations teaching 

connection Fal! 1961. Box 1A-5. 

ATTORNEY, CORPORATE, CONTRACTS, 
tax, real estate, anti-trust, trade regulation, ad 

ministrative law, litigation experience. Box 1A-6 


NEW YORK LABOR ATTORNEY, 28, EX- 

cellent litigation, NLRA, RLA, arbitration and 
negotiation experience, other phases. Columbia. Will 
relocate. Box 1A-8. 





ROBES 





JUDICIAL ROBES CUSTOM TAILORED 

The best of their kind—satisfaction guaranteed 
—Catalog J sent on request. Bentitzy & Simon, 
Inc., 7-9 West 36th St., New York 18, N. Y. 





TECHNICAL SERVICES AVAILABLE 





CONSULTING BIOLOGISTS, INC.—-POLLU- 

tion Effects and Water Quality, fresh and salt- 
water Investigations, Reports, Court Testimony. 
Thomas Dolan, Charles B. Wurtz, Ph.D., 1009 Com- 
mercial Trust Building, Philadelphia, Pennsylvania. 


TRAFFIC ACCIDENT ANALYST-—RECON- 

struction, Consultation, Expert testimony, Auto- 
motive Engineer formerly with National Bureau of 
Standards. Clarence S. Bruce, Box 1909, Fort 
Myers, Florida, EDison 2-8051. 


MANAGEMENT CONSULTING SERVICE—~ 

law office economics, management, systems and 
controls. Consultation services, surveys and special 
programs on economics and management for bar 
associations. Daniel J. Cantor & Company, Com- 
mercial Trust Building, Philadelphia 2, Pennsyl- 
vania. 





CONSULTING CHEMISTS, 

Pharmacologists, 

Research, 
cosmetics, 


BACTERIOLO. 
Toxicology, Analyses, 
Evaluations, Testing, Development, 
Foods, drugs, agricultural chemicals, 
Patent cases. Insurance matters. Expert testimony 
Write for brochure. Harris Laboratories, Inc., 624 
Peach Street, Lincoln 2, Nebraska, HE-2-2811. 


gists, 





TITLE INSURANCE 





TITLE INSURANCE IN SOUTH LOUISIANA 

Complete service. Representing the Kansas City 
Title Insurance Company. Contact Dutel Title 
Agency, Inc., 823 Perdido. Street, New Orleans, 
Louisiana. 





WANT TO BUY 





LAW BOOKS BOUGHT SOLD AP 
praised. J. M. Mitchell, 5738 Thomas, Phila. 43, 
Pa. 





St. Louis, Missouri 


Association Calendar 





Annual Meetings 





San Francisco, California 


Board of Governors Meeting 





Spring Meeting, Washington, D.C. 


Indianapolis, Indiana 
Birmingham, Alabama 


434 


Regional Meetings 





American Bar Association Journal 


August 7-11, 
August 6-10, 


May 15-16, 


May 10-13, 


November 9-11, 





